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Introduction 

There  are  currently  three  statutes  covering  public  sector  collective 
bargaining:  Collective  Bargaining  for  Public  Employees,  Title  39, 
Chapter  31,  MCA;  Collective  Bargaining  for  Nurses,  Title  39,  Chapter  32. 
MCA;  and  Arbitration  for  Firefighters,  Title  39,  Chapter  34»  MCA.  This 
paper  will  (1)  examine  the  major  differences  between  the  nurses'  and 
firefighters'  acts  and  the  more  general  public  employees'  act,  and  (2) 
report  on  the  desirability  of  incorporating  pertinent  sections  of  the 
nurses'  and  firefighters'  acts  in  the  public  employees'  act  to  avoid 
questions  over  the  applicability  of  the  statutes. 


Part  1  -  Consolidation  of  the  Nurses'  Act 
with  the  Public  Employees'  Act 

I.  A  COMPARISON  OF  THE  COLLECTIVE  BARGAINING  FOR  PUBLIC  EMPLOYEES  ACT 
AND  THE  COLLECTIVE  BARGAINING  FOR  NURSES  ACT 

To  ensure  an  unbiased  comparison  of  these  two  statutes,  sections  of 
the  CBNA  were  set  opposite  the  corresponding  sections  of  the  CBPEA. 
Applicable  administrative  rules  were  sometimes  used  in  conjunction 
with  the  CBNA.  Subsequently,  representatives  from  the  State's 
labor  relations  bureau  and  from  several  nurses'  labor  organizations 
were  asked  to  comment  on  the  comparisons.  By  the  time  this  report 
was  finalized,  the  only  nurses'  organization  to  have  replied  to  the 
comparisons  was  the  Montana  Nurses'  Association,  representing 
registered  nurses  only.  AFSCME  and  the  State  LPN  Association,  re- 
presentatives for  LPNs,  had  not  yet  responded,  though  in  interviews 
with  the  author,  these  representatives  indicated  strong  opposition 
to  combining  the  CBNA  with  the  CBPEA  for  reasons  similar  to  those 
of  the  MNA. 

The  sectional  comparisons  of  the  two  laws  and  the  corresponding 
comments  are  presented  in  full  in  Appendix  A.  Comments  are  sum- 
marized below  in  Section  II.  Appendix  B  contains  the  CBNA's 
Administrative  Rules. 

II.  SUMMARY  OF  COMMENTS 

The  labor  relations  bureau  has  several  general  concerns  involving 
the  existence  and  operation  of  dual  collective  bargaining  laws. 
There  are  also  concerns  about  specific  provisions,  or  the  absence 
of  them,  within  the  CBNA.  The  bureau  believes  these  problems  can 
be  resolved  through  a  consolidation  of  the  CBNA  with  the  CBPEA. 

A.   General  Concerns 

Much  of  the  labor  relations  bureau's  concern  appears  to  re- 
volve around  the  use  of  administrative  rules  in  conjunction 
with  the  CBNA.  The  bureau's  feeling  is  that,  in  some  cases. 
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the  CBNA's  rules  go  beyond  the  intended  purpose  of  administrative 
rules  and  actually  expand  the  CBNA.  The  bureau  sees  this  as 
an  undesirable  practice,  not  only  because  it  exceeds  the  pre- 
sent scope  of  administrative  rules,  but  also  because  administra- 
tive rules  do  not  carry  the  same  authority  as  statutes. 

Another  of  the  bureau's  concerns  involves  the  use  of  admin- 
istrative rules  to  minimize  the  differences  between  the  CBNA 
and  the  CBPEA.  While  approving  reduction  of  differences,  the 
bureau  feels  this  should  be  accomplished  through  a  change  in 
statute  -  consolidation  of  the  CBNA  and  the  CBPEA  in  such  a 
way  as  to  preserve  some  desirable  special  provisions  accorded 
nurses.  The  bureau  believes  this  move  makes  more  sense  than 
using  administrative  rules  to  fill  in  the  gaps  and  repair  the 
language  of  the  current  CBNA  to  conform  with  the  CBPEA.   It  is 
also  believed  that  consolidating  the  two  acts  will  greatly 
reduce  the  potential  for  statute  vs.  administrative  rule  con- 
frontations. 

The  MNA  does  not  share  the  labor  relations  bureau's  concerns 
with  regard  to  the  use  of  administrative  rules.  Admitting 
that  the  BPA  has,  in  fact,  used  administrative  rules  to  make 
the  CBPEA  and  CBNA  more  similar,  the  MNA  goes  on  to  suggest 
that  using  rules  allows  for  more  flexibility  in  managing  the 
law.  The  MNA  further  cites  the  virtual  absence  of  problems 
arising  from  the  use  of  administrative  rules  as  another  reason 
for  not  being  concerned. 

B.   Specific  Concerns 

The  labor  relations  bureau  also  appears  to  be  concerned  with 
the  dual-coverage  of  LPNs  by  both  the  CBNA  and  CBPEA.  This 
uneasiness  may  be  justified  in  light  of  the  disagreement 
between  even  nurses  as  to  which  act  LPNs  would  choose  to  be 
covered  by  if  given  the  choice.  The  bureau  views  this  as 
another  problem  that  could  be  rectified  by  consolidating  the 
two  acts. 

As  noted  in  the  comments,  the  MNA  assumes  that  LPNs  will  be 
covered  by  the  CBNA  if  and  when  a  confrontation  of  coverage 
arises.  The  MNA  maintains  that  if  LPNs  agree  with  this 
assumption,  there  should  be  no  concern  over  which  act  will 
cover  them. 

Another  area  of  the  CBNA  in  which  the  labor  relations  bureau 
sees  problems  is  the  involvement  of  supervisory,  management, 
and  confidential  employees  in  bargaining  units.  The  bureau 
contends  that  allowing  these  employees  to  either  join  existing 
bargaining  units  or  organize  their  own  units  is  undesirable 
not  only  because  its  ramifications  could  run  contrary  to 
management's  interest,  but  also  because  such  a  practice  would 
contradict  the  National  Labor  Relation  Board's  policy  of  non- 
proliferation  of  bargaining  units  in  health  care  facilities. 
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This  right  of  supervisory,  management,  and  confidential  em- 
ployees to  belong  to  bargaining  units  under  the  CBNA  appears 
to  be  one  nurses'  provision  that  would  not  be  welcome  if  the 
CBNA  is  consolidated  with  the  CBPEA.  The  bureau  points  to  the 
CBPEA's  explicit  definitions  of  and  restrictions  on  supervisory, 
management,  and  confidential  personnel,  which  nurses  would  be 
expected  to  conform  to  if  the  two  acts  are  combined. 

The  MNA  points  out  that  few,  if  any,  problems  have  occurred 
with  the  mixing  of  professional  and  non-professional  employee 
bargaining  units  which  are  currently  permitted  by  the  NLRA. 
Moreover,  while  the  MNA  agrees  that  representation  of  super- 
visory nurses  might,  in  some  cases,  be  contrary  to  an  em- 
ployer's interests,  it  maintains  that  such  representation  is 
necessary  since  the  unit's  members,  still  considered  employees, 
must  be  aware  of  their  own  working  conditions,  etc. 

Still  another  concern  of  the  labor  relations  bureau  is  the 
CBNA's  coverage  of  private  as  well  as  public  sector  nurses. 
The  bureau  stressed  that  because  the  CBPEA  was  constructed  for 
coverage  of  public  employees  only,  private  sector  nurses 
should  not  receive  coverage  by  the  expanded  CBPEA  resulting 
from  a  consolidation  of  the  CBNA  with  the  CBPEA.  On  the  other 
hand,  the  bureau  has  no  desire  to  deprive  private  sector 
nurses  of  coverage. 

While  the  MNA  does  not  appear  to  have  responded  to  this  issue, 
representatives  have  expressed  a  desire  to  continue  to  cover 
private  sector  nurses  in  the  event  some  may  be  eligible  for 
coverage  in  the  future. 

It  should  be  noted  that  neither  the  MNPA  nor  the  BPA  has 
record  of  any  private  sector  nurses'  bargaining  units  covered 
by  the  CBNA  --  that  is,  whose  employer's  revenues  are  less 
than  $250,000  annually.  In  short,  all  existing  private  nurses' 
bargaining  units  appear  to  be  covered  by  the  National  Labor 
Management  Relations  Act.  Thus,  while  combining  the  CBNA  with 
the  CBPEA  would  not  affect  any  existing  nurses'  bargaining 
units,  it  would  eliminate  the  opportunity  of  private  sector 
nurses  not  covered  by  the  NLMRA  to  organize  in  the  future  rf 
their  employers  are  unwilling  to  allow  their  nurses  to  organize. 


III.  OPTIONS 
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With  regard  to  whether  or  not  the  Collective  Bargaining  for  Nurses 
Act  should  be  incorporated  with  the  Collective  Bargaining  for 
Public  Employees  Act,  the  following  options  are  presented  for  the 
Commission's  consideration: 

Maintain  the  CBNA  and  the  CBPEA  as  separate  acts  and 
make  no  changes  in  either. 

The  major  support  for  this  option  comes  from  the  fact 
that  there  have  never  been  any  real  problems  between 

-  3  - 


the  two  statutes  since  their  coexistence  began  in  1973. 
Support  might  also  come  from  those  legislators  who  would 
prefer  not  to  reopen  the  CBPEA  to  further  discussion. 
Finally,  support  might  come  from  those  legislators  who, 
seeing  how  much  time  and  effort  would  be  involved  in 
consolidating  the  two  acts,  would  prefer  to  spend  their 
time  on  more  pressing  issues. 

On  the  other  hand,  the  negative  ramifications  of  this 
option  are  as  follows:  first,  it  would  at  least  tempor- 
arily halt  the  State's  efforts  to  cover  all  organized 
public  employees  with  a  single  collective  bargaining  law; 
second,  it  would  leave  on  the  books  two  laws  which  are 
identical  or  very  similar  in  many  respects;  third,  it 
would  leave  in  effect  dual  coverage  of  LPNs  in  such  major 
areas  as  strikes  and  determination  of  appropriate  bar- 
gaining units;  fourth,  it  could  be  misinterpreted  as  an 
indication  that  administrative  rules  are  suitable  replace- 
ments for  statute;  and  fifth,  it  could  be  misconstrued  as 
an  indication  that  separate  laws  for  specialized  groups 
of  employees  are  acceptable. 

Option  2:  Allow  the  CBNA  to  remain  separate,  but  adopt  some  or  all 
of  the  following  changes  to  bring  the  CBNA  more  in  line 
with  the  CBPEA.  (If  all  or  most  of  the  changes  are 
adopted.  Option  3  might  be  more  appropriate): 

Part  A  -  Amend  the  CBNA  to  change  to  statute  any  or 
all  of  the  following  items  covered  by  admin- 
istrative rules  in  the  CBNA  but  by  statute  in 
the  CBPEA: 

1.  obligation  of  labor  organizations  to 
safeguard  employee  rights; 

2.  eligible  voters,  ballots,  and  majority 
rule; 

3.  provision  for  intervening  unions; 

4.  methods  of  impasse  reolution;  and 

5.  ULP  procedure  and  remedy. 

Part  B  -  Amend  the  CBNA  to  make  it  more  consistent 
with  the  CBPEA  by  making  any  or  all  of  the 
following  changes: 

6.  exclude  coverage  of  private  sector  nurses; 
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7.  exclude  participation  of  supervisory, 
management,  and/or  confidential  employees 
in  bargaining  units; 

8.  clarify  employees'  right  to  organize; 

9.  include  employers'  right  to  petition  for  a 
unit  determination; 

10.  establish  limits  and/or  freedoms  (or  lack 
thereof)  on  the  BPA's  right  to  investigate 
representation  questions; 

11.  list  negotiable  items; 

12.  provide  for  dues  deduction; 

13.  provide  for  employees'  right  of  non-asso- 
ciation on  religious  grounds; 

14.  include  an  obligation  of  labor  organiza- 
tions to  represent  employees  without 
discrimination; 

15.  provide  for  a  run-off  election  in  a 
representation  election; 

16.  provide  for  (a)  representation  of  the 
public  employer,  (b)  management  rights, 
and  (c)  submission  of  negotiated  agree- 
ments to  the  legislature  (all  necessary 
only  if  coverage  of  private  nurses  is 
discontinued); 

17.  allow  final  and  binding  arbitration  to  be 
the  final  step  in  any  negotiated  grievance 
procedure; 

18.  set  a  time  limit  in  which  labor  organiza- 
tions must  file  their  ULP  complaints; 

19.  establish  additional  definitions,  such  as 
"employee  (or  "labor")  organization," 
"designated  (or  "exclusive")  representative,' 
"board,"  "improper  employment  (or  "unfair 
labor")  practice,"  etc. 

Part  C  -  Amend  the  CBPEA  (Section  39-31-103(2)(b)(ix), 
MCA)  to  delete  coverage  of  LPNs. 

Option  3:  Incorporate  the  CBNA  with  the  CBPEA.  This  option  would 
bring  the  State  a  step  closer  to  its  goal  of  covering  all 
organized  public  employees  with  a  single  collective 
bargaining  act.  In  a  sense,  it  would  also  simplify 


the  law  by  disposing  of  one  of  two  similar  collective 

bargaining  laws,  while,  at  the  same  time,  establishing 

the  principle  of  no  specialized  laws  for  specialized  ,^ 

groups  of  employees.  In  addition,  this  option  would  " 

eliminate  the  dual-coverage  of  LPNs. 

To  implement  this  option,  however,  would  require  a 
thorough  review  of  how  best  to  include  nurses  in  the 
CBPEA.  It  would  require  a  determination  of  whether  to 
retain  special  provisions  of  the  CBNA  originally  enacted 
because  of  the  special  critical  nature  of  the  health  care 
profession,  particularly  39-32-110,  MCA,  which  limits  the 
right  to  strike.  Reopening  the  CBPEA  might  also  be 
viewed  by  some  as  an  invitation  to  change  "objectionable" 
parts  of  the  act,  with  a  long,  involved  legislative 
battle  being  the  result. 


Part  2  -  Consolidation  of  the  Firefighters 
and  Public  Employee  Acts 

IV.  A  COMPARISON  OF  THE  COLLECTIVE  BARGAINING  FOR  PUBLIC  EMPLOYEES  ACT 
(CBPEA)  TO  THE  ARBITRATION  FOR  FIREFIGHTERS  ACT  (AFA) . 

The  sole  purpose  of  the  AFA  is  to  provide  interest  arbitration 
procedures  for  exclusive  use  by  firefighters  and  their  public 
employers.  The  distinguishing  feature  of  interest  arbitration 
under  the  AFA  is  that  it  is  mandatory  once  either  party  petitions 
for  it  (39-34-101(2),  MCA).  Under  the  CBPEA,  both  parties  must 
agree  to  submit  their  issue(s)  to  arbitration  before  it  can  be 
initiated  (39-31-310,  MCA). 

Managers  generally  regard  interest  arbitration  as  undesirable 
because  it  detracts  from  the  ability  of  elected  officials  to  make 
financial  and  budgetary  decisions.  Consequently,  managers,  par- 
ticularly local  government  managers,  oppose  the  AFA  and  are  dedi- 
cated to  assuring  that  the  arbitration  procedure  now  employed  by 
firefighters  does  not  spread  to  other  public  employees. 

Firefighters,  on  the  other  hand,  recognizing  that  public  employee 
strikes  are  often  not  well -accepted,  view  mandatory  interest  ar- 
bitration as  an  alternate,  yet  equally  effective  method  of  settling 
collective  bargaining  impasse  situations.  Firefighter  represent- 
atives have  disclosed  that  management's  aversion  to  interest  arbi- 
tration helps  resolve  disputes  before  they  are  allowed  to  go  to 
arbitration.  The  AFA  further  promotes  resolution  by  requiring  that 
mediation  and  fact-finding  be  exhausted  before  arbitration  may  be 
initiated.  No  similar  provision  is  found  in  the  CBPEA. 
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COMPARING  MANAGEMENT  AND  LABOR  VIEWS  ON  WHETHER  TO  CONSOLIDATE  THE 
TWO  ACTS. 

Representatives  of  firefighters'  unions  in  Billings  and  Missoula 
have  indicated  they  would  not  oppose  a  consolidation  of  the  two 
acts  if  and  only  if  the  consolidation  involved  merely  attaching  the 
AFA  to  the  CBPEA.  These  same  representatives,  however,  emphasized 
they  would  strongly  oppose  the  consolidation  if  they  felt  it  would 
somehow  help  to  later  repeal  or  in  any  way  diminish  the  provisions 
of  the  present  AFA. 

Management  representatives  from  Billings,  Bozeman,  Butte,  and 
Helena  have  generally  agreed  to  the  idea  of  combining  the  two  acts, 
but  again,  only  if  the  consolidation  involves  nothing  more  than 
attaching  the  AFA  to  the  CBPEA.  It  should  be  noted,  however,  that 
every   representative  contacted,  in  these  cities  as  well  as  in 
Missoula,  strongly  questioned  the  purpose  of  consolidating  the  two 
acts.  The  representatives  from  Billings  and  Missoula,  in  partic- 
ular, emphasized  that  leaving  the  acts  separate  would  most  likely 
facilitate  their  future  efforts  to  repeal  those  provisions  in  the 
firefighters'  act  which  management  considers  undesirable. 

All  cities'  representatives  made  it  clear  that  they  would  fight  any 
consolidation  of  these  acts  which  would  extend  the  firefighters' 
mandatory  interest  arbitration  to  other  public  employees.  Testi- 
mony from  previous  Commission  meetings  has  made  it  obvious  that 
local  government  management  strongly  opposes  interest  arbitration 
for  all  public  employees,  including  firefighters. 


VI.  OPTIONS 


The  following  options  are  presented  for  the  Commission's  consider- 
ation: 

Option  1:  Leave  the  Arbitration  for  Firefighters  Act  separate 

from  the  Collective  Bargaining  for  Public  Employees  Act. 

This  option  would  maintain  the  present  situation,  which 
is  accepted  by  both  labor  and,  for  the  most  part,  manage- 
ment. Many  of  the  parties  contacted  questioned  why  such 
a  consolidation  is  even  being  considered.  They  generally 
agree  that,  because  the  AFA  involves  only  one  issue  and 
one  distinct  group  of  employees,  there  appears  to  be 
little  room  for  unintended  misinterpretation  and  mis- 
application of  either  the  AFA  or  the  CBPEA. 
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Option  2:  Attach  the  Arbitration  for  Firefighters  Act  to  the  Col- 
lective Bargaining  for  Public  Employees  Act  in  such  a  way 
as  to  neither  (1)  extend  the  firefighters'  arbitration 
procedure  to  other  public  employees,  nor  (2)  permit  any 
repeal  or  modification  of  the  AFA. 

This  option  would  move  the  State  a  step  closer  to  one  of 
the  primary  goals  of  the  CBPEA,  which  is  to  cover  all 
organized  public  employees  with  a  single  act.  (The  only 
other  group  currently  outside  the  CBPEA  is  the  nurses, 
and  efforts  are  being  made  to  incorporate  them  as  well.) 

This  option  would  also  make  clear  the  fact  that  fire- 
fighters are  covered  by  the  CBPEA  in  all  areas  except 
interest  arbitration.  There  currently  exists  no  language 
to  this  effect  in  either  the  AFA  or  the  CBPEA  as  they  now 
stand. 


APPENDIX  A 
^  COMPARISONS  AND  COMMENTS:   CBPEA  vs.  CBNA 

GEiJERAL  COMMENTS 

BUREAU  COMMENTS 

(1)  The  Collective  Bargaining  for  Nurses  Act  (CBNA)  extends  coverage  to  both 
public  and  private  sector  nurses,  except  when  the  private  health  care 
facility  meets  the  criteria  outlined  in  the  Federal  Labor-Management 
Relations  Act.  The  result  is  that  ^ery   few,  if  any,  private  nurses  are 
covered  by  Montana's  CBNA. 

(2)  In  1980,  the  Board  of  Personnel  Appeals  (BPA)  published  the  Rules  of 
Administration  of  the  CBNA.  Until  that  time,  the  Department  of  Labor 
and  Industry  administered  the  CBNA.   It  is  the  Labor  Relations  Bureau's 
opinion  that  in  many  instances  the  CBNA  is  vague  or  incomplete.  As  a 
result,  the  Administrative  Rules  are  used  to  fill  in  those  voids.  It 
appears  that  the  Administrative  Rules  have  also  been  used  to  minimize 
the  differences  between  the  CBNA  and  the  Collective  Bargaining  for  Public 
Employees  Act  (CBPEA). 

(3)  The  CBPEA  is  often  interpreted  according  to  National  Labor  Relations  Board 

O(NLRB)  decisions.  The  practice  evolved  from  a  decision  by  Montana's 
Supreme  Court  (Department  of  Highways  v.  Public  Employees  Craft  Council), 
which  stated  that  NLRB  decisions  may  be  used  to  interpret  the  CBPEA  when 
the  language  in  the  federal  and  state  laws  is  similar  or  identical.  This 
decision  precludes  NLRB  decisions  from  being  used  to  interpret  the  CBNA, 
because  the  CBNA  is  very  dissimilar  to  the  federal  law.  Consequently, 
interpretation  of  the  CBNA  rests  on  the  often  unpublished  decisions  of  the 
BPA  and  other  legal  or  quasi-legal  bodies. 


MNA  COMMENTS 

The  MNA  is  strongly  in  favor  of  retaining  the  CBNA  because  it  provides  certain 
items  they  feel  are  of  great  importance  to  nurses,  enumerated  below.  In  addi- 
tion, the  language  of  the  CBNA  has  served  nurses  well.  Nurses  do  not  fit  the 
mold  of  an  employee  in  a  traditional,  production-oriented  industry;  instead, 
the  CBNA  was  designed  to  fit  the  mold  of  a  service  professional  in  a  non-profit 
organization. 

The  CBNA  preceded  the  CBPEA  by  six  years  and  the  amendments  to  the  National  Labor 
Relations  Act  (NLRA)  by  seven  years,  both  of  which  permitted  coverage  to 
previously  exempted  public  employees  and  employees  of  not-for-profit  health 
care  institutions.  As  a  result,  the  CBNA's  language  was  not  modeled  after 
either  the  NLRA  or  the  CBPEA. 

Nor  is  the  language  of  the  CBNA  in  conflict  with  either  the  NLRA  or  the  CBPEA. 
These  three  labor  laws  all  deal  with  employees'  rights  to  organize  and  negotiate 
their  conditions  of  employment.  Nothing  in  the  CBNA  prohibits  NLRA  decisions 
from  being  used  to  enforce  the  CBNA. 
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None. 


None. 


POLICY 


CBPEA: 

39-31-101.  Policy.  In  order  to  promote  public  husiness  by  removing 
rcrl.iin  roctignired  sources  of  strife  and  unrest,  it  is  the  poliry  of  the  state 
of  Montana  to  encourage  the  practice  and  procedure  of  collective  bartjaining 
to  arrive  at  friendly  adjustment  of  all  disputes  betv/een  public  employers  and 
their  employees. 

History:     Ln.  Stc.  I.  Ch.  <4I,  I-  1973;  R.C.M.  I   47,  59-1601. 


CBNA: 

39-32-101.  Purpose  of  chapter.  The  purpose  of  this  chapter  is  to 
encourago  effective  measures  to  assure  uninterrupted  continuation  of  suffi- 
cient competent  nursing  care  of  the  ill  and  infirm  in  the  stale  and  furtlier 
to  encourage  the  practice  of  mutually  and  peacefully  agreeing  upon  the 
establishment  and  maintenance  of  desirable  em|)loymenl  practices  between 
nurse  en-ployecs.  professional  and  practical,  and  their  health  care  facility 
eniployers,  either  public  or  private. 

History:     Ed.  S«c.  I.  Ch.  320.  L  1969;  R.C.M.  1947.  4I-2J0I. 


BUREAU  COMMENTS 


MNA  COMMENTS 


« 
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LEGISLATIVE  AUTHORITY 


CBPEA: 

;j!i  .n-l<)2.  ChnpU'i  not  u  linnl  on  Icf^islalivc  nlilliorily.  1 1. 13 
chopter  docs  not  limit  the  authority  of  the  Icgislntiire,  ;iny  political  subdivi- 
sion, or  the  governing  body  relative  to  appropriations  for  salary  and  wages, 
hours,  (rini^e  benefits,  and  other  conditions  of  employment. 

Ilislory:  Fn.  Scr.  5.  Cli.  441,  1^  1973;  amd.  Stc.  I.  Ch.  36,  L.  1975;  »md.  Sec.  I,  Ch.  97.  L.  1975; 
■md.  Sec.  2,  Ch.  3«4.  L  1975;  R.C.M.  1947.  59-1605(5). 


CBNA:  No  corresponding  section(s). 


BUREAU  COMMENTS 


No  corresponding  section  exists  in  the  CBNA  because  the  Act  covers  private 
as  well  as  public  health  care  facilities.  However,  most  of  the  bargaining 
units  covered  by  the  CBNA  consist  of  public  sector  employed  nurses  only. 


MNA  COMMENTS 


None. 


DEFINITIONS 


CBPEA: 

39-31-103.  Definitions.  When  used  in  this  chapter,  the  following  defi- 
nitions apply: 

(1)  "Public  employer"  means  the  state  of  Montana  or  any  political  sub- 
division thereof,  includinfj  but  not  limited  to  any  town,  city,  county,  district, 
school  board,  board  of  regents,  public  and  quasi-public  corporation,  housing 
authority  or  other  authority  established  by  law,  and  any  representative  or 
agent  desij^nated  by  the  public  employer  to  act  in  its  interest  in  dealing  with 
public  employees. 
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CBPEA:     39-31-103   (cont.) 


(2)     (a)  "Public  employee"  means: 

(i)  except  as  provided  in  subsection  (2)(b)  of  this  section,  a  person 
employed  by  a  public  employer  in  any  capacity;  and 

Hi)  an  individual  whose  work  has  ceased  as  a  consequence  of  or  in  connec- 
tion with  any  unfair  labor  practice  or  concerted  employee  action. 

(b)     "Public  employee"  does  not  mean: 

(i)     an  elected  official; 

(ii)  a  person  directly  appointed  by  the  governor; 

(iii)  a  supervisory  employee,  as  defined  in  subsection  (3)  of  this  section; 

(iv)  a  management  official,  as  defined  in  subsection  (4)  of  this  section; 

(v)     a  confidenii;:!  employee,  as  defined  in  subsection  (12)  of  this  section; 

(vi)  a  member  of  any  state  board  or  commission  who  serves  the  state 
intermittently; 

(vii)  a  school  district  clerk; 

(viii)  a  school  administrator; 

(ix)  a  registered  professional  nurse  performing  service  for  a  health  care 
facility; 

(x)     a  professional  engineer;  or 

(xi)  an  enginecr-in-training. 

(3)  "Supervisory  employee"  means  any  individual  having  authority  in  the 
interest  of  the  employer  to  hire,  transfer,  suspend,  lay  off,  recall,  promote, 
discharge,  assign,  reward,  discipline  other  employees,  having  responsibility  to 
direct  them,  to  adjust  their  grievances,  or  effectively  to  recommend  such 
action,  if  in  conneclitm  with  the  foregoing  the  exercise  of  such  authority  is 
not  of  a  merely  routine  or  clerical  nature  but  requires  the  use  of  independent 
judgment. 

(4)  "Management  official"  means  a  representative  of  managemciu  having  |^ 
authority  to  act  for  the  agency  on  any  matters  relating  to  the  implementation  ~ 
of  agency  policy. 

(5)  "Labor  organization"  means  any  organization  or  cssocinlion  of  any 
kind  in  which  employees  participate  and  ^hich  exists  for  the  primary  pur- 
pose of  dealing  with  employers  concerning  grievances,  labor  disputes,  wages, 
rates  of  pay,  hours  of  employment,  fringe  benefits,  or  other  conditions  of 
employment. 

(6)  "Exclusive  representative"  means  the  labor  organization  which  has 
been  designated  by  the  board  as  the  exclusive  representative  of  employees  in 
an  appropriate  unit  or  has  been  so  recognized  by  the  public  employer. 

(7)  "I^oard"  means  the  board  of  personnel  appeals  provided  ior  in 
2-l.'')-170r). 

(8)  "Person"  includes  one  or  more  individuals,  labor  or;:ani7ntions,  public 
employees,  associations,  corporations,  legal  representatives,  trustees,  t;  :stocs 
in  bankruptcy,  or  receivers. 

(9)  "Unfair  labor  practice"  m.^ans  any  unfair  labor  practice  listed  in 
39-11-401  or  39-31-402. 

(10)  "Labor  dispute"  includes  any  controversy  concerning  terms,  tenure,  or 
conditions  of  em[)loymenl  or  concerning  the  p.ssoci.'ilion  or  representation  of 
persons  in  negotiating,  fixing,  maintaining,  changing,  or  seeking  to  arrange 
terms  or  c<intlitions  of  employment,  regardless  of  whether  the  diopulnnls 
stand  in  the  proximate  relation  of  employer  and  employee. 

(11)  "Appropriali-  unit'  means  a  group  of  public  emiilnyees  banded 
together  for  (ullrclivn  barg.Tining  pui  poses  as  designated  by  the  board. 

IIJ)   "Conliiii  iili;il  i-nipii>vee"  means  nnv  pcrSDii  found  by  the  btxird  to  be 

n  ciinfidiMitial  l.ilxir  rcLilinns  employee  and  any  pcrsoti  enipli«\cd  m  lli'  per-  ^^ 

siiniu'l   (iivisiiin,  department  of  ndiuinistration,  who  iicls  with  discretionary  (^^ 

aiilbonty  in  tin-  crrnlion  or  revision  of  state  classification  specifications.  ^ 

ll,>l..n  Vn  S.r  2.  (h  4JI.  L.  I<»1.V  imd.  Sec.  1.  Ch.  117,  l_  197S;  anj  Sc-f.  1,  C  h.  Mi*.  L 
H75;  K.<  .M.  I"»47.  SI-IMIhp.rll;  anid.  Stc.  I.  Ch.  171.  U  1979;  tmd.  .Sec.  31,  Ch.  197.  U  1979. 
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CBPEA: 

39-32-102.  Definitions.  As  used  in  Ihis  chapter,  unless  the  context 
clearly  requires  otherwise,  the  following  definitions  apply: 

(1)  "Appropriate  unit"  means  a  homogenous  group  of  employees  (as 
herein  defined)  of  a  health  care  facility  having  similar  duties  and  qualifica- 
tions determined  pursuant  to  39-32-106. 

(2)  "Employee"  means  a  registered  professional  or  licensed  practical 
nvirse  performing  services  for  compensation  for  a  health  care  facility  but  does 
not  include  a  member  of  a  religious  order  assigned  to  a  health  care  facility 
by  the  order  as  a  part  of  her  obligation  to  the  order. 

(3)  "Health  care  facility"  means  a  hospital  or  nursing  home  or  other 
agency  or  establishment  employing  employees  as  defined  in  this  chapter, 
whether  operated  publicly  or  privately,  having  as  one  of  its  principal  pur- 
poses the  preservation  of  health  or  the  care  of  sick  or  infirm  individuals  or 

both. 

(<!)  "Strike"  shall  mean  any  work  stoppage  caused  l)y  the  employees  of  a 
health  care  facility,  as  defined  in  subsection  (3)  of  this  section,  that  interferes 
with  the  operation  of  the  health  care  facility  or  affects  the  care  of  patients 
in  the  health  care  facility. 

Iliktory:     Kb.  Sec.  2,  Ch.  320.  L  1969;  R.C.M.  1947,  41-2201(1)  Ihru  (3),  l.-il. 

39-32-106  .  r  ,        . 

(3)  In  determining  such  appropriate  unit,  professional  employees  may  not 
be  included  in  the  same  unit  with  nonprofessional  employees  unless  a  major- 
ity of  professional  employees  in  a  proposed  unit  desire  such  inclusion.  Weight 
shall  be  accorded  similarity  of  duties,  licensure,  and  conditions  of  employ- 
ment, among  other  relevant  factors,  in  determining  an  appropriate  unit.    . 

IliMorr.     En.  S«c.  4.  Ch.  320,  I-  1969;  R.C.M.  1947,  41-2204. 

Also  see  ARM  2:4.zb.301  through  303. 

BUREAU  COMMENTS 

(1)  CBPEA  clearly  defines  "public  employees"  as  persons  employed  by  public 
employers. 

(2)  In  the  CBNA,  professional  employees  (supervisory,  management,  and 
confidential)  cannot  be  included  in  a  unit  with  non-professional 
employees  unless  a  majority  of  the  professional  employees  so  desire. 
The  CBPEA  has  no  such  protection. 

(3)  CBPEA  explicitly  defines  supervisory,  management  and  confidential 
personnel  as  not  being  public  employees,  thus  excluding  them  from 
joining  bargaining  units.  CBNA  fails  to  distinguish  supervisory, 
management  and  confidential  personnel,  and  so  leaves  the  door  open 
for  them  to  join  bargaining  units.  Could  be  contrary  to  employers' 
interests. 

(4)  Allowing  supervisory,  management  and  confidential  personnel  to 
organize  their  own  bargaining  unit(s)  is  also  not  desirable  because 

it  could  be  contrary  to  the  employers'  interests.  Also,  proliferation 
of  bargaining  units  in  health  care  facilities  goes  against  NLRB  policy 
(see  St.  Vincent's  Hospital  v.  NLRB,  CA  3,  1977,  97  LRRM  2119  and 
Mercy  Hospitals  of  Sacramento,  l"975,  89  LRRM  1097). 

(5)  CBPEA  excludes  RN's  from  definition  of  "public  employee",  but  does 
not  exclude  LPN's.  CBNA  covers  both  RN's  and  LPN's.  Thus,  LPN's 
are  covered  by  both  laws,  which  creates  potential  for  confusion  and 
conflicting  applications  of  law.  Could  be  damaging  to  employees  and 
employers. 
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(6)  CBPEA  explicitly  defines  several  terms  which  appear  repeatedly  ^ 

throughout  the  Act,  thus  avoiding  possible  confusion  and  mis- 
application. Perhaps  these  definitions  are  not  needed  in  the  CBNA 
or  are  well  recognized  and  accepted,  but  their  inclusion  in  the  CBNA 
would  leave  less  room  for  misinterpretation. 

MNA  COMMENTS 

(1)  None. 

(2)  The  mixing  of  professional   and  non-professional   units  is  now  a  part  of 
NLRA,  with  no  apparent  problems.     Currently,   there  are  no  such  mixed  units 
represented  by  the  MNA  under  the  CBNA. 

(3)  All   registered  nurses  have  a  responsibility  in  the  area  of  confidentiality. 
Registered  nurses  are  not  in  administrative  assistant  or  confidential 
positions,  so  the  state's  argument  is  inappropriate. 

The  CBNA  does  allow  for  supervisory  nurses  to  be  represented  and  the 
MNA  understands  that  this  practice  could  occasionally  be  contrary  to 
the  employer's  interest.  The  MNA  believes,  however,  that  a  supervisory 
unit  is  appropriate  because  its  members  are  in  a  non-employer  stance 
with  regard  to  employment  conditions,  etc.,  even  though  they  may  act 
on  behalf  of  the  employer  in  relation  to  other  non-supervisory  employees. 

(4)  None. 

(5)  With  respect  to  coverage  for  LPN's,  the  MNA  maintains  that  LPN's  are 
covered  by  the  CBNA,  unless  they  indicate  otherwise. 

(6)  The  CBNA  adequately  defines  those  terms  the  MNA  believes  need  defining, 
which  are  "appropriate  unit",  "strike",  "health  care  facility",  and 
"employee." 


RULE  ADOPTION 
CBPEA: 

39-31-104.  llules.  The  board  shall  adopt,  amend,  or  rescind  such  rules 
it  considers  necessary  and  administralively  feasible  to  carry  out  the  provi- 
sions of  this  chapter. 

Hulorx;     En.  S»c.  13.  Ch.  441,  L.  1973;  R.C.M.  19^7.  S9.|«I3(4). 


• 
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CBNA: 

39-32-103.  Rules.  The  department  of  labor  nnd  industry  mav  adopt 
and  promulgnte  rules  as  to  times  and  places  for  hcarinf;  and  notice  thereof 
so  ns  to  provide  adequate  notice  and  opportunity  to  he  heard  to  nil  interested 
parties,  as  to  elections,  and  so  as  to  carry  into  effect  the  provisions  of  this 
chapter. 

Ilislor):     tn.  Sec.  7.  th.  J20.  L  1969;  R.C.M.  1947.  4|.2207(J|. 


BUREAU  COMMENTS 

The  CBPEA  requires  the  BPA  to  adopt  administrative  rules,  while  the  CBNA, 
much  more  permissive,  only  allows  or  permits  the  Department  of  Labor  and 
Industry  to  adopt  such  rule?^!  Tn  addition,  the  language  in  the  CBNA  may  be 
interpreted  as  limiting  the  kinds  of  rules  which  can  be  issued  to  a  greater 
extent  than  the  language  in  the  CBPEA. 


MNA  COMMENTS 

(Includes  a  response  to  39-31-105.) 

The  state  did  not  have  any  machinery  in  place  when  the  CBNA  was  adopted. 
Subsequently,  the  CBPEA  created  a  different  sort  of  machinery.  The  CBNA 
language  allowing  for  the  adoption  of  rules  permits  adaptation  to  whatever 
machinery  is  in  effect.  To  date,  there  have  been  no  problems  with  adopting 
rules  to  fit  the  machinery  of  state  government  to  labor.  However,  the  MNA 
would  not  oppose  modifying  the  CBNA,  if  necessary,  in  order  to  utilize  the 
current  state  machinery. 


ADMINISTRATIVE  PROCEDURES 


CBPEA: 

39-31-106.  Administrative  procedure  act  applicable.  All  hearings 
and  appeals  shall  be  in  accordance  with  the  appropriate  provisions  of  the 
Montana  Administrative  Proceaure  Act. 

History:     En.  S«t.  17.  Ch.  441.  L.  1973;  R.C.M.  1947.  59-1616. 

39-31-106.  Board  authorized  to  subpoena  witnesses  and 
administer  oaths.  (1)  To  accomplish  the  objectives  and  to  carry  out  the 
duties  prescribed  by  this  chapter,  the  board  may  subpoena  witnesses  and 
may  administer  oaths  and  affirmations. 

(2)  In  cases  of  neglect  or  refusal  to  obey  a  subpoena  issued  to  any  person, 
the  district  court  of  the  county  in  which  the  investigations  or  the  public 
hearings  are  taking  place  or  the  district  court  of  the  first  judicial  district  of 
this  state,  upon  application  by  the  board,  may  issue  an  order  requiring  such 
person  to  appear  before  the  board  or  agent  to  produce  evidence  or  give  testi- 
mony about  the  matter  under  investigation.  Failure  to  obey  such  order  may 
be  punished  by  the  court  as  contempt. 

History:     En.  S«c.  13,  Ch.  441.  L.  197J;  R.C.M.  1947.  59-1613(1).  (2). 
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39-31-107.  Service  of  subpoenas,  notices  of  hearing,  and  other 
process.  Any  subpoena,  notice  of  hearing,  or  other  process  or  notice  of  the 
board  issued  under  the  provisions  of  this  chapter  shall  be  served  as  provided 
by  the  rules  of  civil  procedure. 

Hijiory:     En.  S«c.  13,  Ch.  441,  L.  t97J;  R.C.M.  1947,  S9-161J(3|, 

39-31-108.  Counsel  for  public  parties  to  litigation.  In  any  action 
brought  under  the  provisions  of  this  chapter  in  the  courts  of  this  state,  the 
public  employer  shall  be  represented  by  the  attorney  general  nr  attorney  of 
subdivision  and  the  board  shall  be  represented  by  counsel  hired  to  represent 
the  board  for  purposes  of  that  proceeding. 

Ilijlory:     En.  Stc.  II,  Ch.  441,  L.  J973;  R.C.M.  1947,  59-1611. 


CBNA:  No  corresponding  section(s),  but  see  ARM  24.25.101  et.  seq 


BUREAU  COMMENTS 

These  four  sections  of  CBPEA  are  covered  not  in  the  CBNA,  but  in  the  CBNA's 
Administrative  Rules.  The  desirability  of  this  arrangement  is  questionable 
in  light  of  the  fact  that  law  takes  precedence  over  administrative  rule. 

MNA  COMMENTS 
(See  previous  response.) 


PROTECTION  OF  EMPLOYEE'S 
RIGHT  TO  ORGANIZE 


CBPEA: 

39-31-201.  Public  employees  protected  in  right  of  self-or- 
ganization. Public  employees  shall  have  and  shall  be  protected  in  the  exer- 
cise of  the  right  of  self-organization,  to  form,  join,  or  assist  any  labor  ^^ 
organization,  to  bargain  collectively  through  representatives  of  their  own  ^W 
choosing  on  questions  of  wages,  hours,  fringe  benefits,  and  other  conditions 
of  employment,  and  to  engage  in  other  concerted  activities  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or  protection  free  from  interfer- 
ence, restraint,  or  coercion. 

Hijiory:     En.  S««.  3.  Cb.  441,  U  1973;  imd.  S«c.  I.  Ch.  244,  L.  1974;  R.C.M.  1947.  59-1603(1). 
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CBNA:  No  corresponding  section(s). 


BUREAU  COMMENTS 

Through  this  section,  the  CBPEA  protects  employees  in  their  union  activity. 
Such  employee  protection  is  not  as  clearly  defined  under  the  CBNA. 


MNA  COMMENTS 

Protection  of  registered  and  practical  nurses  in  the  exercise  of  union 
activity  is  defined  by  the  nature  of  the  law  itself.  (See  39-32-109,  MCA.) 


O 


UNIT  DETERMINATION 


CBPEA: 

39-31-202.  Bo<'\rd  to  determine  appropriate  barfiainin^  unit  — 
factors  to  be  considered.  In  order  to  .nssiire  cinployi'e<;  the  fullest  freedom 
in  cxcrcisini;  the  n'clits  miarniUeicI  t)y  this  chapter,  the  hoard  or  an  iii;enl  of 
the  hoard  shall  decide  the  unit  approprinte  for  the  i)urposc  of  collective  bar- 
gaining and  shall  consider  such  factors  as  community  of  interest,  wages, 
hours,  frinu'e  benefits,  and  other  working  conditions  of  the  employees 
involved,  the  history  of  collective  bargaining,  common  supervision,  common 
personnel  policies,  extent  of  integration  of  worlt  functions  and  interchange 
among  employees  affected,  and  the  desires  of  the  employees. 

MiWoiy:     til.  Stc.  6.  Ck.  441.  I.  1973;  tmil.  Stc.  I,  Ch.  136,  I.  I?7S;  R.C.M.  1947,  59-l604<2). 


9 


CBNA: 

39-32-102.  Definitions.  As  used  in  this  chapter,  unless  the  context 
clearly  requires  otherwise,  the  following  definitions  apply: 

(1)  "Appropriate  unit"  means  a  homogenous  group  of  employees  (as 
herein  defined)  of  a  health  care  facility  having  similar  duties  and  qualifica- 
tions determined  pursuant  to  39-32-106. 

39-32-104.     Hearings  for  determination  of  appropriate  unit.  The 

department  of  labor  and  industry  may  set  the  time  and  place  for  hearings 
for  determination  of  the  composition  of  appropriate  units  when  requested  to 
make  such  determination  under  .19-.?2-10G(2)  or  39-32-108(1). 

Minor,:     tn.  S«c.  7.  Ch.  3JU,  L.  1969;  R.C.M.  1947.  41-2207(1). 
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39-32-106.  Determination  of  appropriate  bargaining  unit.  (1) 
The  composition  of  an  apjjropriate  unit  in  a  heallh  care  facility,  for  purposes 
of  this  law,  may  be  determined  by  mutual  consent  between  such  facility  and 
the  employees  thereof. 

(2)  In  the  event  no  such  mutual  consent  is  available,  then  either  the  facil- 
ity or  represenlalives  of  employees  may  apply  to  the  department  of  labor  and 
industry  and  said  department,  through  a  duly  designated  a(;ciit,  shall  make 
a  determination  of  the  composition  of  such  an  appropriate  unit. 

See  also  ARM  24.25.301  et.  seq 


BUREAU  COMMENTS 

The  CBPEA  lists  a  number  of  factors  to  be  considered  in  the  determination 
of  an  appropriate  bargaining  unit.  Most,  if  not  all,  of  these  terms  are 
defined  by  referencing  specific  cases  of  and  decisions  by  the  NLRB.  These 
same  factors  (and  a  few  more)  are  listed  by  the  Administrative  Rules  to  the 
CBNA,  but  not  by  the  CBNA  itself.  Thus,  the  issue  of  law  taking  precedence 
over  ARM  again  arises. 


MNA  COMMENTS 

The  CBNA  clearly  defines  "appropriate  unit."  In  addition,  rules  are 
permissible  under  the  CBNA.  Administrative  rules  allow  for  more  flexibility 
in  managing  the  law. 


DUES  DEDUCTION 


CBPEA: 

39-31-203.  Deduction  of  dues  from  employee's  pay.  Upon  written 
authorization  of  any  public  employee  within  a  bargaining  unit,  the  public 
employer  shall  deduct  from  the  pay  of  the  public  employee  the  monthly 
amount  of  dues  n.s  certified  by  the  secretary  of  the  exclusive  representative 
and  shall  deliver  the  dues  to  the  treasurer  of  the  exclusive  representative. 

>liilorx:     tn.  Stc.  12,  Ch.  441,  1.  197J,  R.C.M.  4917,  S9-UI2. 

CBNA:     No  corresponding  section(s).  ^^ 
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BUREAU  COMMENTS 

It  is  improbable  that  the  absence  of  this  section  from  the  CBNA  causes 

hardship  on  either  the  employer  or  the  employee.  However,  dues  deduction 

is  an  item  which  is  granted  by  statute  under  the  CBPEA  and  must  be  negotiated 
under  the  CBNA. 


MNA  COMMENTS 
(Response  also  covers  39-31-204.) 

The  MNA  negotiates  dues  deduction  and  the  right  of  non-association  into  all 
of  its  collective  bargaining  agreements  and  sees  no  problem.  In  addition, 
the  MNA  recognizes  the  right  of  individuals  with  regard  to  religion  and  its 
influence  on  membership  in  a  labor  organization. 


RIGHT  OF  NON-ASSOCIATION  ON  RELIGIOUS  GROUNDS 


CBPEA: 

39-31-204.  Right  of  nonassociation  with  labor  organization  on 
religious  grounds  —  requirements  and  procedure  for  assertion  of 
right.  (1)  No  public  employee  who  is  a  member  of  a  bona  fide  religious  sect 
or  division  thereof,  the  established  and  traditional  tenets  or  teachings  of 
which  oppose  a  requirement  that  a  member  of  such  sect  or  division  join  or 
financially  support  any  labor  organization,  may  be  required  to  join  or  finan- 
cially support  any  labor  organization  as  a  condition  of  employment  if  such 
public  employee  pays  in  lieu  of  periodic  union  dues,  initiation  fees,  and 
assessments,  at  the  same  time  or  times  such  periodic  union  dues,  initiation 
fees,  and  assessments  would  otherwise  be  payable,  a  sum  of  money  equivalent 
to  such  periodic  union  dues,  initiation  fees,  and  assessments  to  a 
nonreligious,  nonunion  charity  designated  by  the  labor  organization.  Such 
public  employee  shall  furnish  to  such  labor  organization  written  receipts  evi- 
dencing such  payments,  and  failure  to  make  such  payments  or  furnish  such 
receipts  shall  subject  the  employee  to  the  same  sanctions  as  would  nonpay- 
ment of  dues,  initiation  fees,  or  assessments  under  the  applicable  collective 
bargaining  agreement. 
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(2)  A  public  employee  desiring  to  avail  himself  or  herself  to  the  right  of 
nonassocialion  with  a  labor  organization  as  provided  in  this  section  shall 
make  written  apphcation  to  the  chairman  of  the  board  of  personnel  appeals. 
Within  10  days  of  the  date  of  receipt  of  such  application,  the  chairman  shall 
appoint  a  committee  of  three,  consisting  of  a  clert;yman  not  connected  with 
the  sect  in  question,  a  labor  union  official  not  directly  connected  with  the 
labor  organization  in  question,  and  a  member  of  the  public  at  large  who  shall 
be  the  chairman.  The  committee  shall  within  10  days  of  the  date  of  its 
appointment  meet  at  the  locale  of  either  the  employee's  residence  or  place 
of  employment  and,  after  receiving  written  or  oral  presentations  from  all 
interested  parlies,  determine  by  a  majority  vote  whether  or  not  such  public 
employee  qualifies  for  the  right  of  nonassociation  with  such  labor  organizn- 
tion.  The  committees  decision  shall  be  made  in  writing  within  3  days  of  the 
meeting  date,  and  a  copy  thereof  shall  be  forthwith  mailed  to  such  public 
employee,  labor  organization,  and  the  chairman  of  the  board  of  personnel 
appeals. 

Ilislory:     En.  S*c.  3.  Ch.  441.  U  197J;  imd.  S«c.  I,  Ch.  244,  U  1974;  R.C.M.  1947,  59- 1603(5). 


CBNA:     No  corresponding  section(s). 


• 


BUREAU  COMMENTS 

Again,  the  absence  of  this  section  from  the  CBNA  probably  causes  little,  if 
any,  hardship  on  either  party.  Like  dues  deduction,  the  right  of  non- 
association  can  be  negotiated  directly  into  the  contract.  However,  if  these 
items  are  not  negotiated  as  part  of  a  contract,  then  the  question  of  whether 
the  affected  employees  have  these  rights  becomes  an  issue  that  is  resolvable 
only  through  the  courts. 

MNA  COMMENTS 
(See  previous  response.) 
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REPRESENTATION  WITHOUT  DISCRIMINATION 


CdPEA: 

39-31-205.  Designated  labor  organizations  to  represent 
employees  without  discrimination.  Labor  organizations  licsignaled  in 
accordance  with  the  provisions  of  this  chapter  are  responsible  for  repre- 
senting the  interest  of  all  employees  in  the  exclusive  bargaining  unit  without 
discrimination  for  the  purposes  of  collective  bargaining  with  respect  to  rates 
of  pay,  hours,  fringe  benefits,  and  other  conditions  of  employment. 

History:     En.  S«c.  3.  Ch.  441,  L.  1973;  imd.  Sec.  I.  Ch.  244,  U  1974;  R.C.M.  1947,  59.160J<3). 


CBMA:  i'lo  corresponding  section(s] 


O 


BUREAU  COMMENTS 

In  contrast  to  the  CBPEA,  the  CBNA  makes  no  effort  to  protect  employees  from 
discrimination  by  labor  organizations  based  on  rate  of  pay,  hours,  fringe 
benefits,  etc. 


MNA  COMMENTS 

Because  this  issue  is  covered  by  federal  law,  the  MNA  feels  no  need  to 
address  it  in  the  CBNA. 


OBLIGATION  OF  LABOR  ORGANIZATION  TO 
SAFEGUARD  EMPLOYEE  RIGHTS 

CBPEA: 

.P.»-Ji-i;Ub,  i^abor  organiiauou  lu  guarunlee  ccrmm  ni;ius  imu 
safeguards  prior  to  certification.  Certification  ns  an  exclusive  ripre- 
sentative  shall  be  extended  or  continued,  as  the  case  may  be,  only  to  a  labor 
or  employee  organization  the  written  bylaws  of  which  provide  for  and  j;uar- 
antee  the  following  rights  and  safeguards  and  whose  practices  conform  to 
such  rights  and  safeguards  as: 

(1)  provisions  are  made  for  democratic  organization  and  procedures; 

(2)  elections  are  conducted  pursuant  to  adequate  standards  and  safe- 
guards; 

(3)  controls  are  provided  for  the  regulation  of  officers  and  agents  having 
fiduciary  responsibility  to  the  organization;  and 

(4)  requirements  exist  for  maintenance  of  sound  accounting  and  fiscal 
controls,  includmg  annual  audits. 

History:     En.  S«c.  3.  Ch.  44t,  L  1973;  tind.  S«c.  I,  Ch.  244.  l_  1974;  R.C.M.  1947.  59-1603(4). 
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CBNA:  No  corresponding  section(s),  but  see  ARM  24.25,203. 


BUREAU  COMMENTS 

The  employee  protection  provided  by  this  section  of  the  CBPEA  can  be  found 
in  the  CBNA's  Administrative  Rules.  Again,  though,  these  rules  are  not 
law. 


MNA  COMMENTS 

This  issue  is  included  in  the  Administrative  Rules,  so  again  there  is  no 
need  to  address  it  in  the  CBNA. 


ADJUDICATION  OF  REPRESENTATION  DISPUTES 

CBPEA: 

39-31-207.  Petition  on  representation  question  —  investigation 
by  board  —  hearing.  (1)  The  board  or  an  agent  of  the  board  shall  investi- 
gate the  petition  and,  if  it  has  reasonable  cause  to  believe  that  a  question  of 
representation  exists,  it  shall  provide  for  an  appropriate  hearing  upon  due 
notice  whenever,  in  accordance  with  such  rules  as  may  be  prescribed  by  the 
board,  a  petition  has  been  filed: 

(a)  by  an  employee  or  group  of  employees  or  any  labor  organization  act- 
ing in  their  behalf  alleging  that  30%  of  the  employees: 

(i)  wish  to  be  represented  for  collective  bargaining  by  a  labor  organization 
as  exclusive  representative;  or 

(ii)  assert  that  the  labor  organization  which  has  been  certified  or  is  cur- 
rently being  recognized  by  the  public  employer  as  bargaining  representative 
is  no  longer  the  representative  of  the  majority  of  employees  in  the  unit;  or 

(b)  bv  the  Dublir  emulover  alleging  that  one  or  more  labor  organizations 
have  presentea  to  it  a  claim  to  be  recognized  as  the  exclusive  representative 
in  an  appropriate  unit. 

(2)  In  this  hearing,  the  board  is  not  bound  by  common  law  and  statutory 
rules  of  evidence. 

HislMjr:     En.  S«c.  6,  Ch.  441,  L.  I97J;  imd.  S<c.  1,  Ch.  U6,  U  1975:  R.C.M.  1947,  59- 1 60«<p»rl). 

39-31-208.     Representation  election  at  direction  of  board.  (1)  If 

the  board  or  an  agent  of  the  board,  in  the  hearing  provided  for  in  :i9-31-207, 
finds  that  there  is  a  question  of  representation,  it  shall  direct  an  election  by 
secret  ballot  to  determine  whether  and  by  which  labor  organization  the 
employees  desire  to  be  represented  or  whether  they  desire  to  have  no  labor 
organization  represent  them  and  shall  certifv  the  resulLs  thereof. 
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O 


CBMA: 

39-32-107.  Evidence  required  to  show  status  as  designated 
representative.  An  employee  orj,'anizati()n  is  consiciercci  to  tic  ll>e  duly  dcs- 
innnlcd  represcntnlive  of  all  the  employees  in  an  .Tpprcpriatc  unit  for  the 
purpose  of  39-.12-i09  if  it  can  show  evidence  that  hart^aining  ritjhts  have  been 
assit;ned  to  it  by  a  majority  of  the  employees  in  that  unit. 

Ilislory:     En.  S«c.  5,  Ch.  320.  I-  1969;  R.C.M.  1947.  41-2205. 

39-32-108.  Uclermination  of  status  as  designated  representa- 
tive. (1)  If  the  ri^ht  of  an  employee  orKani/alion  (o  represent  llie  employees 
in  an  appropriate  unit  is  questicmed  by  the  authority  in  charge  of  the  facility 
emi)loyin(i  the  employees,  the  employee  orj;nnizatioji  may  petition  the  depart- 
ment of  labor  and  industry  for  a  determination.  The  department  or  its  repre- 
sentative shall  iiivesti(;ate  and  determine  the  composition  of  an  appropriate 
unit,  if  such  determination  has  not  previously  been  made  undrr  .19-32-10(5, 
and  shall  determine  the  representative,  if  any,  designated  to  represent  the 
employees  in  the  ajipropriale  unit. 

(2)  An  employee  organization  found  by  the  department  to  he  authorized 
by  at  least  30''<  of  the  employees  in  nn  a|)propriatr  unit  may  apply  for  an 
cicction  by  secret  ballot  to  determine  its  rit;ht  to  represent  the  emidoyees  in 
that  unit.  If  more  than  one  employee  or[;anizalion  claims  to  represent 
employees  in  that  unit,  the  department  may  conduct  an  election  by  secret 
ballot  to  determine  which  is  authorized  to  represciU  the  unit.  If  any 
employee  ori^anization  receives  a  majority  of  the  valid  votes  cast  at  the  elec- 
tion, it  is  considered  to  be  authorized  to  represent  all  the  employees  in  that 
unit  for  the  pur|)(>se  of  39-,'^2-109. 


See  also  ARM  24.25.304, 


BUREAU  COMMENTS 

(1)  When  a  question  of  representation  exists,  the  CBPEA  allows  either  the 
employee  organization  or  the  employer  to  petition  for  a  determination. 
The  CBNA,  however,  permits  only  the  employee  organization  to  petition 
for  a  determination,  even  if  the  employer  is  the  one  questioning  the 
representation.  Obviously,  detrimental  to  the  employer. 

(2)  The  CBPEA  explicitly  frees  the  BPA  from  having  to  observe  common  law 
and  statutory  rules  of  evidence  in  the  investigation  to  determine 
representation.  The  CBNA  allows  the  BPA  to  investigate  but  does  not 
define  any  restrictions,  or  lack  thereof. 

(3)  The  CBPEA  requires  the  BPA  ".  .  .to  direct  an  election  by  secret  ballot 
to  determine.  .  ."  the  question  of  representation,  while  the  CBNA  only 
permits  the  Department  to  direct  such  an  election.  However,  the  CBNA's 
Administrative  Rules  require  the  Board  to  direct  an  election  (see  ARM 
24.25.601),  and  this  situation  introduces  two  points  of  contention: 
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(i)  There  are  several  instances  in  which  the  CBNA's  rules  fill 
voids,  or  expand,  the  law  itself.  The  CBPEA  directly  references     ^ 
intervening  unions  in  39-31-208,  MCA.  The  CBNA  makes  no  reference   ^ 
to  them,  but  an  attempt  to  resolve  this  omission  is  made  by 
covering  intervening  unions  in  the  CBNA's  Administrative  Rules. 
Another  example  of  how  the  rules  are  being  used  to  fill  voids  in, 
or  expand,  the  CBNA  is  with  regard  to  impasse  resolution  pro- 
cedures. The  CBNA  makes  no  mention  whatsoever  of  what  procedures 
to  follow  in  the  case  of  a  collective  bargaining  impasse.  But, 
ARM  24.25.801  through  804  cover  the  area  thoroughly.  Again,  the 
rules  are  used  to  expand  the  CBNA. 

(ii)  In  promulgating  the  CBNA's  Administrative  Rules,  it  appears 
that  the  Board  is  trying  not  only  to  fill  voids  within  the  CBNA, 
but  also  to  align  the  CBNA  with  the  CBPEA  as  much  as  possible. 
One  example  of  this  is  seen  in  comparing  ARM  24.25.601,  et  seq., 
with  ARM  24.26.655,  et  seq.  --The  two  subchapters  are  nearly 
identical.  Two  other  examples  are  those  described  briefly  in 
part  (i)  of  this  discussion.  If,  in  fact,  the  BPA  is  attempting 
to  make  the  two  Acts  as  much  alike  as  possible,  then  the  question 
arises:  Why  should  the  CBNA  not  be  incorporated  with  the  CBPEA 
to  avoid  creating  two  extremely  similar  laws? 

MNA  COMMENTS 

(1)  and  (2)  The  CBNA  clearly  defines  "appropriate  unit",  and  any  changes  in   ^ 
the  unit  may  be  negotiated.  Thus,  there  is  no  need  for  unit  clarification^^ 

(3)  (Includes  response  to  39-31-203(4).) 

These  issues  are  provided  for  in  the  Administrative  Rules.  These  rules 
are  procedural;  if  the  state  wishes  to  include  them  as  law,  the  MNA 
would  be  agreeable. 

The  MNA  agrees  that  the  CBNA  and  the  CBPEA  are  quite  different  in  many 
respects,  and  that  the  BPA  had  adopted  rules  to  make  the  laws  more 
similar.  However,  it  is  important  to  note  that  the  flexibility  of  the 
CBNA  is  what  has  allowed  the  BPA  to  promulgate  these  rules,  and  this  is 
one  more  reason  for  the  MNA's  wanting  to  retain  the  CBNA. 


INTERVENING  UNIONS 


CBPEA:      (39-31-208) 

(2)  Only  those  labor  organizations  which  have  been  design.Tled  by  more 
than  109(.  of  the  employees  in  the  unit  found  to  be  appropriate  shall  be 
placed  on  the  ballot. 

CBNA:  No  corresponding  section(s),  but  see  ARM  24.25.207 
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None. 


None. 


BUREAU  COMMENTS 


MNA  COMMENTS 


O 


None. 


None. 


ADMINISTRATION  OF  ELECTIONS 


CBPEA:      (39-31-208) 

(3)     The  board  or  an  agent  of  the  board  shall  determine  who  is  eligible  to 
vole  in  the  election  and  shall  establish  rules  governing  the  election. 


CBNA:  No  corresponding  section(s),  but  see  ARM  24.25.604, 


BUREAU  COMMENTS 


MNA  COMMENTS 
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RUNOFF  ELECTION 


CBPEA:      (39-31-208) 

(4)  Unless  the  majority  vote  is  for  no  representation  by  a  labor  organiza- 
tion and  in  any  election  where  none  of  the  choices  for  a  representative  on 
the  ballot  receives  a  majority,  a  runoff  election  shall  be  conducted,  the  ballot 
providing  for  selection  between  the  two  choices  receiving  the  largest  and  the 
second  largest  number  of  valid  voles  cast  in  the  election. 

(5)  A  labor  organization  which  receives  the  majority  of  the  votes  cast  in 
an  election  shall  be  certified  by  the  board  as  the  exclusive  representative. 

Ilislory:  Kn.  Sec.  6,  Ch.  441,  L.  I97J;  (md.  S«c.  I,  Ch.  IJ6.  L.  1975;  R.C.M.  1947.  59-l606(Bir(t 
•md.  ,Soc.  J2.  Ch.  397.  L.  1979. 


CBN A:  No  corresponding  section(s),  but  see  ARM  24.25.606. 


BUREAU  COMMENTS 

The  CBPEA  provides  for  a  run-off  election  between  the  top  two  choices  in  a 
representation  election.  Neither  the  CBNA  nor  the  ARM  makes  such  a  provision. 
It  is  noted,  however,  that  the  ARM  does  allow  for  a  "no  representation"  choice 
in  the  representation  election  for  nurses. 

MNA  COMMENTS 
(See  previous  comments.) 


CONSENT  ELECTK 


CBPEA:      (39-31-Z09) 

;)9-3 1-209.  Consent  election.  Nothing  in  39;U-207  or  39-31-208  pro- 
hibits  the  waiving  of  hearings  by  stipulation  for  the  purpose  of  a  consent 
election  in  conformity  with  the  rules  of  the  board. 

lliMory:     En.  S«.  6.  C  h.  441,  L.  197J;  imd.  Stc.  1.  Cli.  1 J6.  L.  1975;  R.C.M.  1947.  S9.|606<p«rl). 
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CBNA:  No  corresponding  section(s). 


BUREAU  COMMENTS 
None. 

MNA  COMMENTS 
None. 


O 


None. 


None. 


PROHIBITION  OF  ANOTHER  ELECTION  FOR  TWELVE  MONTHS 


CBPEA: 

39-31-210.  Election  in  twelvc-montlj  period  following  valid 
election  prohibited.  An  election  shall  not  he  directed  in  any  bargaining 
unit  or  in  any  <;iihdivision  thereof  within  which  in  the  preceding  12-month 
perind  a  valid  election  has  heen  held. 

lliMory:     En.  S«c.  6.  Ch.  441,  U  1973;  »md.  Sec.  I.  Ch.  Ub.  L.  1975;  R.C.M.  1947.  59-16U6<p»rl). 


CBNA:      (39-32-108) 

(3)  A  determination  under  this  section  remains  in  effect  for  at  lca.=  l  1 
year  and  until  either  the  health  care  facility  or  an  employee  organization 
shall  a|)ply  for  a  redeterminatiim. 

lliMory:      tn.  Sec.  6.  C  h.  320.  L.  1969;  R.C.M.  1947.  41-2206. 


BUREAU  COMMENTS 


MNA  COMMENTS 
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AFFILIATION  PROHIBITION 


CBPEA:  (39-31-211) 
.i!)-.U-Zll.  J.nDiir  or^aiu/.iiiioiis  roprosciiiinu  onijuoyefS  oi  iiic 
hoard  to  be  unafrilintcd.  A  Inbor  orfianizntion  reprcsciilinp  employees  of 
the  hoard  niny  nol  nffilialo  or  ossocialc  ilsclf  wi(h  a  lahor  ornnnizalion  lliat 
rcpri'scnls  any  nnployccs  olhcr  than  employees  of  the  hoard.  'I'hc  board  inny 
nol  certify  a  labor  or^;ani7.aliot^  as  the  exclusive  representative  of  tin;  emi)loy- 
ecs  of  the  board  if,  ol  the  time  of  certification  or  thereafter,  tlie  labor  orga- 
nization is  associated  or  affiliated  with  a  labor  organization  that  represents 
employees  other  than  employees  of  the  board. 

lljs'ory:     Kn  SfC.  I,  Ch.  271,  U  1979. 

Compiler"!  Commenli  nn  »n  iiilcgral  pari  of  Title  39,  cKoplrr  .11,  port 

Cridi/iradoa    Sec    3.  Ch.  271,  I,    1979,  pro-       2;  ond  thr  provixioni  of  Tillt  39,  chapter  31, 
vided:  "U  ii  intended  ihal  leclion  2  be  codified      apply  loaeclion  2." 


CBNA:  Not  applicable,  so  no  corresponding  section{s) 


BUREAU  COMMENTS 

This  section  of  the  CBPEA,  along  with  several  other  sections,  is  not  applicable 
to  nurses,  but  they  serve  as  good  examples  of  how  easily  exceptions  in  the 
CBPEA  can  be  made  for  particular  groups  of  employees.  Similar  exceptions  could 
be  made  for  unique  sections  of  the  CBNA. 

MNA  COMMENTS 

The  MNA  does  not  believe  the  Labor  Relations  Bureau's  comments  are  applicable 
to  health  care  systems.  The  CBNA  adequately  covers  the  uniqueness  of  health 
care. 


REPRESENTATION  OF  PUBLIC  EMPLOYER 


CBPEA: 

39-31-301.  Representative  of  public  employer.  The  chief  execu- 
tive officer  of  the  state,  the  governing  body  of  a  political  subdivision,  the 
commissioner  of  higher  education,  whether  elected  or  appointed,  or  the  desig- 
nated authorized  representative  shall  represent  the  public  employer  in  collec- 
tive bargaining  with  an  exclusive  representative. 

Mimicry:  En.  .Sec.  9.  Ch.  441.  l_  I97J;  aimi.  S«c.  3,  Ch.  313,  L.  1974;  tmd.  Sec.  «,  Ch.  35.  L. 
I»7.S;  R.C.M.  1947.  S9-I609. 


Page  20 
CBNA:  No  corresponding  section(s). 

BUREAU  COMMENTS 

The  CBPEA  establishes  the  negotiator's  authority  in  government  agencies.  The 
CBNA,  however,  does  not  address  this  issue,  possibly  because  the  CBNA  pertains 
to  private  as  well  as  public  sector  employers. 


None. 


O 


MNA  COMMENTS 


PARTICIPATION  BY  STUDENT  REPRESENTATIVE 


CBPEA: 

39-31-302.  Participation  by  student  representative  when 
public  employer  is  board  of  regents.  When  the  board  of  regrnts  is  the 
pubhc  employer  defined  in  39-31-103,  the  student  government  at  an  institu- 
tion of  higher  education  may  designate  an  agent  or  representative  to  meet 
and  confer  with  the  board  of  regents  and  the  faculty  l)argaining  agent  prior 
to  negotiations  with  the  professional  educational  employees,  to  observe  those 
negotiations  and  participate  in  caucuses  as  part  of  the  public  employer's  bar- 
gaining team,  and  to  meet  and  confer  with  the  board  of  regents  regarding  the 
terms  of  agreement  prior  to  the  execution  of  a  written  contract  between  the 
regents  and  the  professional  educational  employees.  The  student  observer  is 
obliged  to  maintain  the  confidentiality  of  these  negotiations. 

IliMory:  En.  Src.  2,  (  h.  441.  L  I97J;  anid.  Sec  I,  Ch.  117.  L.  197$;  tmd.  S«c.  I.  Ch.  J84.  L. 
1975;  R.C.M.  1947.  S9-I60»pirl). 


CBNA:  No  corresponding  section(s) 
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BUREAU  COMMENTS 

Here,  the  CBPEA  refers  to  an  issue  unique  to  the  University  System,  which  may 
not  be  applicable  to  nurses. 


None. 


MNA  COMMENTS 


MANAGEMENT  RIGHTS 


CBPEA: 

39-31-303.  Management  rights  of  public  employers.  Public 
employees  and  their  representatives  shall  recognize  the  prerogatives  of  public 
employers  to  operate  and  manage  their  affairs  in  such  areas  as,  but  not 
limited  to: 

(1)  direct  employees; 

(2)  hire,  promote,  transfer,  assign,  and  retain  employees; 

(3)  relieve  employees  from  duties  because  of  lack  of  wurk  or  funds  or 
under  conditions  where  continuation  of  such  work  be  inefficient  and  non- 
productive; 

(4)  maintain  the  efficiency  of  government  operations; 

(5)  determine  the  methods,  means,  job  classifications,  and  personnel  by 
which  government  operations  are  to  be  conducted; 

(6)  take  whatever  actions  may  be  necessary  to  carry  out  the  missions  of 
the  agency  in  situations  of  emergency; 

(7)  establish  the  methods  and  proces.<.es  by  which  work  is  performed. 

llislory:      tn.  Stc.  3,  Ch.  441,  L.  I97J;  imd.  Sec.  I.  Ch.  J44,  L.  1974;  R.C.M.  1947.  59-1603(21. 


CBNA:  No  corresponding  section(s) 


BUREAU  COMMENTS 

This  section  is  unique  to  the  CBPEA.  However,  private  sector  operations 
bargain  over  each  item  listed  in  this  section  and  often  rely  on  a  reserved 
rights  doctrine  to  cover  those  items  not  covered  by  the  contract.  The  fact 
that  the  CBNA  was  designed  to  cover  some  private  sector  employees  might 
explain  why  this  section  is  omitted  from  the  CBNA. 


MNA  COMMENTS 
None. 
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NEGOTIABLE  ITEMS  FOR  SCHOOL  DISTRICTS 


CBPLA: 

39-31-304.  Negotiable  items  for  school  districts.  Nothing  in  this 
chapter  shall  require  or  allow  hoards  of  trustees  of  school  districts  to  bargain 
collectively  upon  any  matter  other  than  matters  specified  in  39-31-305(2). 

History:     En.  Stt.  1,  Ch.  117,  L.  1975;  R.C.M.  I<»47.  59-1617. 


CBNA:  No  corresponding  section(s) 


O 


BUREAU  COMMENTS 
This  is  yet  another  section  that  does  not  apply  to  the  nurses, 

MNA  COMMENTS 
None. 


DUTY  TO  BARGAIN  COLLECTIVELY 


3) 


CBPEA: 

39-31-305.  Duty  to  bargain  collectively  —  good  faith.  (1)  The 
public  employer  and  the  exclusive  representative,  through  arpr"priale  offi- 
cials or  their  representatives,  shall  have  the  authority  and  the  duly  to  bar- 
gain collectively.  This  duty  extends  to  the  obligation  to  bargain  collectively 
in  good  faith  as  set  forth  in  subsection  (2)  of  this  section. 


CBNA:     No  corresponding  section(s),  but  see  39-32-109(4),  MCA. 
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BUREAU  COMMENTS  ^ 

Under  the  CBNA,  only  the  employer  may  be  charged  with  failing  to  bargain  in  good 
faith.  The  CBPEA  provides  more  balance,  though,  by  making  it  possible  for 
either  the  employer  or  the  labor  organization  to  be  so  charged. 

Author's  Comment:  It  should  be  noted  that  MNA,  representing  most  of  the  state's 
RN's,  has  agreed  to  "modifications  of  the  State  CBNA  which  would  provide 
for.  .  .employee.  .  .ULP's." 

MNA  COMMENTS 
None. 


DUTY  TO  BARGAIN  COLLECTIVELY  (CONT.) 


CBPEA: 

(2)  For  the  purixise  of  tins  chnptcr.  to  bargain  collcclively  is  lite  pprfor- 
monce  of  ihc  rmilunl  obln;alion  of  tlic  public  employer  or  bis  desiminled 
rcpresenlolivcS  ami  tbc  representatives  of  tbc  exclusive  repre.sentative  to 
meet  at  reasonable  limes  and  negotiate  in  good  fnilli  wilb  respect  to  uat;es, 
hours,  frini;c'  benefits,  and  other  conditions  of  employment  or  the  ncgniialion 
of  an  agreement  or  any  question  arismp  thereunder  and  the  execution  of  a 
written  contract  incorporating  any  agreement  reached.  Such  obiiuation  does 
not  compel  either  party  to  agree  to  a  proposal  or  require  the  making  of  a 
concession. 


CBNA:  No  corresponding  section(s),  but  see  39-32-101  and 
39-32-109(4),  MCA. 


BUREAU  COMMENTS 

The  CBPEA  is  much  more  precise  in  its  explanation  of  collective  bargaining. 
"Wages,  hours,  fringe  benefits,  and  other  conditions  of  employment"  are 
specified  as  negotiable  items.  On  the  other  hand,  the  CBNA  lists  no  mandatory  ^ 
items  of  negotiation,  though  it  does  indicate  that  the  purpose  of  its  collective^ 
bargaining  efforts  is  to  "establish  and  maintain.  .  .desirable  employment 
practices."  Common  practice  and  understanding  may  dictate  exactly  what  can 
and  cannot  be  bargained,  but  specific  language  similar  to  that  found  in  the 
CBPEA  may  help  avoid  any  future  misinterpretations  and/or  misapplications. 
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MNA  COMMENTS 

The  MNA  maintains  that  any  area  of  conflict  between  labor  and  management  can 
and  should  be  discussed  and/or  negotiated.  There  have  been  no  problems  with 
this  issue  in  the  past,  nor  should  there  be  in  the  future. 


O 


DUTY  TO  BARGAIN  COLLECTIVELY  (CONT.) 


C_BPEA.:      (39-31-305) 

(3)  For  purposes  of  stale  government  only,  the  requirement  of  negotiating 
in  good  faith  may  be  met  by  the  submission  of  a  negotiated  settlement  to  the 
legislature  in  llie  executive  budget  or  by  bill  or  joint  resolution.  The  failure 
to  reach  a  negotiated  settlement  for  submission  is  not,  by  itself,  prima  facie 
evidence  of  a  failure  to  negotiate  in  good  faith. 

Ihstorj:  (l)F.n.  Sec.  4.  Ch.  441.  L.  1973;  .Stc.  59-1604,  R.C.M.  1947;  (2),  (3)En.  Stc.  S,  Ch.  441, 
L.  197.1;  «md.  Stc.  1.  Ch.  36.  L.  1975;  imd.  S«c.  1.  Ch.  97,  l_  1975:  »md.  S«c.  2,  Ch.  384,  U  1975; 
S«c.  59-1605,  R.C.M.  1947;  R.C.M.  1947.  59-1604,  59-1605(31.  (4). 


CBNA:  No  corresponding  section(s) 


BUREAU  COMMENTS 

This  section  obviously  refers  to  public  sector  agreements  only.  Because  the 
CBNA  covers  public  and  private  sector  agreements,  it  lacks  the  reference  to 
legislative  authority  possessed  by  the  CBPEA. 


MNA  COMMENTS 


None. 


^ 


Page  25 


COLLECTIVE  BARGAINING  AGREEMENTS 


CBPEA: 

39-31-306.  Collective  bargaining  agreements.  (1)  Any  agreement 
reached  by  the  public  employer  and  the  exclusive  representative  shall  be 
reduced  to  writing  and  shall  be  executed  by  both  parties. 

(2)  An  agreement  may  contain  a  grievance  procedure  culminating  in  final 
and  binding  arbitration  of  unresolved  grievances  and  disputed  interprr'ations 
of  agreements. 

(3)  An  agreement  between  the  public  employer  and  a  labor  organization 
shall  be  valid  and  enforced  under  its  terms  when  entered  into  in  accordance 
with  the  provisions  of  this  chapter  and  signed  by  the  chief  executive  officer 
of  the  stale  or  political  subdivision  or  commissioner  of  higher  education  or 
his  representative.  A  publication  of  the  agreement  is  not  required  to  make 
it  effective. 

(4)  The  procedure  for  the  making  of  an  agreement  between  the  state  or 
political  subdivision  and  a  labor  organization  provided  by  this  chapter  is  the 
exclusive  method  of  making  a  valid  agreement  for  public  employees  repre- 
seninl  l)v  :i  l.ih<ir  organization. 

IIM«r.:  tn.  Sfc.  10.  Ch.  «4I.  U  1973;  »in4.  S«c.  4.  Ch.  313.  U  1974;  R.C.M.  1947,  59-1610. 


CBNA:  No  corresponding  section(s),  but  see  39-32-109(4) 


BUREAU  COMMENTS 

While  the  CBNA  has  no  similar  section,  certain  points  must  be  addressed: 
(1)  Subsection  1  of  the  CBPEA  again  highlights  the  absence  of  labor  organiza- 
tion ULP's  in  the  CBNA.  Under  the  CBPEA,  a  ULP  is  committed  if  either  party 
refuses  to  reduce  an  agreement  to  writing  or  sign  it.  Under  the  CBNA,  only 
the  employer  may  be  charged  with  a  ULP  for  refusing  to  reduce  an  agreement  to 
writing  or  sign  it;  (2)  With  regard  to  Subsection  2,  the  only  fact  requiring 
attention  is  that  most,  if  not  all,  state  contracts  with  nurses  provide  for 
binding  arbitration  as  the  final  step  in  a  grievance  procedure,  even  though 
the  CBNA  has  no  corresponding  section.  This  situation  highlights  the  nurses' 
practice  of  following  the  CBPEA  whenever  the  CBNA  fails  to  address  (or 
adequately  address)  a  particular  issue;  (3)  Subsections  3  and  4  refer  only 
to  the  public  sector  and  are,  therefore,  not  appropriately  included  in  the 
CBNA,  which  covers  both  the  public  and  private  sectors. 

MNA  COMMENTS 

The  ULP  issue  has  already  been  satisfactorily  addressed.  The  issue  of 
binding  arbitration,  however,  is  an  item  negotiated  into  every  contract  the 
MNA  is  party  to,  and  so,  is  not  necessary  in  the  law. 
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IMPASSE  RESOLUTION 

CBPEA: 

39-31-307.  Mediation  of  disputes.  If,  after  a  reasonable  period  of 
ncKoliation  over  the  terms  of  an  agreement  or  upon  expiration  of  an  existing 
collective  bargaining  agreement,  a  dispute  concerning  the  collective  bargain- 
ing agreement  exists  between  the  public  employer  and  a  labor  organization, 
the  parties  shall  request  mediation. 

Ilislocy:     En.  S(C.  M.  Ch.  441,  U  1973;  imd.  S«c.  I,  Ch.  18,  L.  1975;  R.C.M.  1947,  59-l614<l). 

39-31-308.  Initiation  of  factfinding  —  designation  of  fact 
finder.  (I)  If,  upon  expiration  of  an  existing  collective  bargaining  agreement 
or  30  days  followmg  certification  or  recognition  of  an  exclusive  representa- 
tive, a  dispute  concerning  the  collective  bnrgainiiig  agreement  exists  between 
the  employer  and  the  exclusive  representative,  either  party  may  petition  the 
board  to  initiate  factfinding. 

(2)  Within  3  days  of  receipt  of  such  petition,  the  board  shall  submit  to 
the  parties  r.  list  of  five  qualified,  disinterested  persons  from  which  the  par- 
ties shall  alternate  in  striking  two  names.  The  remaining  person  shall  be  des- 
ignated fad  finder.  This  process  shall  be  completed  within  5  days  of  receipt 
of  the  list.  The  parties  shall  notify  the  board  of  the  designated  fact  finder. 

(3)  If  no  request  for  factfinding  is  made  by  either  party  before  the  expira- 
tion of  the  agreement  or  30  days  following  certification  or  recognition  of  an 
exclusive  representative,  the  board  may  initiate  factfinding  as  provided  for  in 
subsection  (2)  above. 

lliMory:  En.  S«c.  14.  Ch.  441.  L.  197J;  imd.  S«c.  I,  Ch.  18,  L.  1975;  R.C.M.  1947,  59-1614(2) 
thru  (4|. 

39-31-309.  Factfinding  proceedings*  (1)  The  factfinder  shall 
immediately  establish  dales  and  place  of  hearings. 

(2)  The  public  employer  and  tlu'  exclusive  represeiUalive  are  the  only 
proper  parlies  to  factfinding  proceodnigs. 

(3)  Upon  retiuest  of  either  party  or  the  factfinfler,  the  board  shall  issue 
subpoenas  for  hearings  conducted  by  the  factfinder.  The  factfinder  may 
administer  oaths. 

(4)  Upon  completion  of  the  hearings,  but  no  later  than  20  days  from  the 
date  of  appointment,  the  factfinder  shall  make  written  findings  of  facts  and 
recommendations  for  resolution  of  the  dispute  and  shall  serve  such  findmgs 
on  the  public  employer  and  the  exclusive  representative.  The  factfinder  may 
make  this  report  public  5  days  after  it  is  submitted  to  the  parlies.  If  the  dis- 
pute is  not  resolved  15  days  after  the  report  is  submitted  to  the  parties,  the 
report  must  be  made  public. 

(5)  The  cost  of  factfinding  proceedings  must  be  equally  borne  by  the 
board  and  the  parties  concerned. 

(6)  Nothing  in  39-31-307  through  39-31-310  prohibits  the  factfinder  from 
endeavoring  to  mediate  the  dispute  in  which  he  has  been  selected  or 
appointed  as  factfinder. 

MiMory:  F.n.  S«r.  14.  Ch.  441,  I..  1973;  •md.  S«t.  I.  Ch.  18,  L.  1975;  R.C.M.  1947,  59-1614(5) 
thru  (8K  imd.  S«c.  33,  Ch.  397,  L.  1979. 

39-31-310.  Submission  of  issues  to  arbitration.  Nothing  in 
39-31-307  through  39-31-310  prohibits  the  parties  from  voluntarily  agreeing 
to  submit  any  or  all  of  the  issues  to  final  and  binding  arbitration,  and  if  such 
agreement  is  reached,  the  arbitration  shall  supersede  the  factfinding  proce- 
dures set  forth  in  those  sections.  An  agreement  to  arbitrate  and  the  award 
issued  in  accordance  with  such  agreement  shall  be  enforceable  in  the  same 
manner  as  is  provided  in  this  chapter  for  enforcement  of  collective  bargaining 
agreements. 

Hislwy:     En.  Sec.  14,  Ch.  441.  L.  1973;  trnd.  S«c.  I,  Ch.  18.  L.  1975;  R.C.M.  1947,  59-l614(9|, 
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39-31-31 1.  Training  of  fact  finders  and  arbilrators.  The  board  of 
personnel  appeals  shall  establish  a  course  of  education  for  the  training  of  fact 
finders  and  arbitrators.  No  person  may  serve  as  a  fact  finder  or  as  an  arbitra- 
tor under  this  chapter  until  he  has  successfully  completed  the  course  or 
equivalent  educatiort. 

History:     En.  $9-1614.1  bj,S«e.  I,  Ch.  57.  U  1977;  R.C.M.  1947.  S9-I6I4.I. 


CBNA :  No  corresponding  section(s),  but  see  ARM  24.25.802, 
803,  and  804. 


BUREAU  COMMENTS 

The  problem  here  is  not  whether  collective  bargaining  impasse  resolution 
procedures  are  covered,  but  how  they  are  covered.  The  CBPEA  addresses  these 
procedures  in  law,  whereas  they  are  covered  just  by  Administrative  Rules  under 
the  CBNA.  This  could  be  important  in  light  of  the  fact  that,  as  stated 
earlier,  law  takes  precedence  over  administrative  rules. 


MNA  COMMENTS 
These  issues  are  covered  satisfactorily  by  the  CBNA's  Administrative  Rules, 


ULPs  OF  PUBLIC  EMPLOYER 


CBPEA: 

39-31-401.  Unfair  labor  practices  of  public  employer.  It  is  an 
unfair  labor  practice  for  a  public  employer  to: 

(1)  interfere  with,  restrain,  or  coerce  employees  in  the  exercise  of  the 
rights  guaranteed  in  39-31-201; 

(2)  dominate,  interfere,  or  assist  in  the  formation  or  administration  of  any 
labor  organization;  however,  subject  to  rules  adopted  by  the  board  under 
39-31-104,  an  employer  is  not  prohibited  from  |)erminini,'  employees  to  confer 
with  him  during  v-orking  hours  without  loss  of  time  or  pay; 

(3)  (liscriniinalc  in  rcf^ard  to  lure  or  tenure  of  cnipinynM  til  or  nny  term 
or  condition  cf  employment  in  order  to  encoiira{;c  or  disccmr.nKe  membership 
in  any  labor  orj^anization;  however,  nothini;  in  this  chai)ter  or  in  any  other 
statute  of  this  slate  precludes  a  public  employer  from  m.nkinp  an  atjreemcnt 
with  an  exclusive  representative  to  require,  as  a  condition  of  employment, 
that  nn  employee  who  is  not  or  does  not  become  a  union  member,  must  have 
an  amount  equal  to  the  onion  initiati(m  (ee  and  monthly  dues  deducted  from 
his  wages  in  the  same  manner  as  checkoff  of  union  dues; 
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(4)  (iischarf^e  or  otherwise  discriminate  apaiiisl  an  eniplnvee  because  he 
has  signed  or  filed  an  affidavit,  petitiim,  or  complaint  or  given  any  informa- 
tion or  testimony  under  this  chapter;  or 

(5)  refuse  to  bargain  collectively  in  good  faith  with  an  exclusive  repre- 
sentative. 

IliMorj:  l.n.  See.  5.  C  h.  441.  L.  197.1;  amd.  Sec  I,  Ch.  .16.  L.  ^75;  imd.  Sec.  I.  Ch.  97.  I_  1975; 
«md.  S<c.  2.  Ch.  .1R4,  1„  1975;  R.C.M.  1947,  59.|6US<IC  amd.  Sec.  J4,  Ch.  397.  1.  1979. 


CBNA: 

30-32-109.  Improper  employment  practices,  it  is  an  impro|)er 
emjiloymcnt  practice  for  a  health  care- facility  to  do  one  or  more  of  the  fol- 
lowing: 

(1)  interfere  with  or  restrain  or  coerce  employees  in  any  manner  in  the 
exercise  of  their  ri^ht  of  self-organization; 

(2)  initiate,  create,  dominate,  contribute  to,  or  interfere  with  the  forma- 
tion or  administration  of  any  employee  organization  that  has  collective  bar- 
gaining as  one  of  its  principal  functions;. 

(3)  discriminate  in  regard  to  hire  terms  or  conditions  of  employment 
when  a  purpose  of  such  is  to  discourage  membership  in  an  employee  orga- 
nization that  has  collective  bargaining  as  one  of  its  principal  functions; 

(4)  refuse  to  meet  and  bargain  in  good  faith  with  the  duly  designated 
representatives  of  an  appropriate  bargaining  unit  of  its  employees.  Vot  the 
purpose  of  this  subsection,  it  is  a  requirement  of  bargaining  in  good  faith 
that  the  parties  be  willing  to  reduce  in  writing  and  have  tlieir  representative 
sign  any  agreement  arrived  at  through  negotiations  and  discussion. 

(5)  unilaterally  exclude  from  work  or  prevent  from  working  or  discharge 
any  one  or  more  employees  when  the  purpose  of  such  action  is  in  whole  or 
in  part  to  interfere  with  or  coerce  or  intimidate  an  employee  in  the  exercise 
of  rights  assured  in  this  law. 

Ilislory:     tn.  S«c.  3,  Ch.  320.  L  1969;  R.C.M.  1947,  4I-22U3. 


BUREAU  COMMENTS 

Although  these  two  sections  cover  much  of  the  same  material  in  similar  ways, 
a  few  differences  still  exist:  (1)  Subsection  1  under  both  Acts  are  nearly 
identical;  (2)  Subsection  2  is  similar  under  both  Acts,  but  the  CBPEA  permits 
the  employer  to  confer  with  employees  during  working  hours  without  loss  of 
employee  time  or  pay.  This  provision  is  not  made  in  the  CBNA-,  (3)  Subsection 
3  of  the  CBPEA  specifically  allows  an  agency  shop  provision  to  be  negotiated 
into  collective  bargaining  agreements.  This  provision  is  not  mentioned  in 
the  CBNA,  though,  so  the  question  of  legality  with  regard  to  nurses  again 
arises.  Subsection  3  of  the  CBNA  also  omits  the  word  "encourage."  This  may 
not  be  a  highly  significant  difference  between  the  two  Acts,  but  the  CBPEA, 
which  includes  "encourage",  appears  to  cover  more  contingencies.  By  including 
"encourage",  the  CBPEA  attempts  to  eliminate  (i)  "employer-oriented"  unions, 
and  (ii)  employer  preference  of  one  union  over  another.  Subsections  4  and  5 
of  the  CBPEA  are  very  similar  to  Subsections  5  and  4,  respectively,  of  the 
CBNA. 


Page  29 


None. 


MNA  COMMENTS 


ULPs  OF  LABOR  ORGANIZATION 


CBPEA: 

:i9-3 1-402.     Unfiiir  Inhor  prncliics  of  labor  or(;nnizalion.  It  is  on 

unfair  lal)()r  praclice  for  o  Inlior  orRnni/.ilion  or  its  ;i};cn(s  lo: 

(1)  roslrnin  or  coerce  employees  in  llu-  exercise  of  ll\e  riijlil.  uuar;intccil  in 
.19-^1-201  or  a  pulilic  em()l()yer  in  the  selection  of  liis  representative  for  Ihe 
purpose  of  collective  buryaining  or  the  adjiislincnl  of  i;rievances; 

(2)  refuse  to  l)nr^,'ain  collectively  in  i^ooil  faith  with  a  public  employer  if 
it  has  been  dcsij;naled  as  the  exclusive  representative  of  employees; 

(3)  use  apency  shop  fees  for  contributions  to  political  candidates  or  par- 
lies at  stale  or  local  levels. 

MiMory:  ti».  Src.  f,  (  h.  441.  L.  IV7J:  amj.  Sec.  I,  Ch.  36,  L  l»7$;  tmi.  S»t.  I,  Ch.  <H,  L.  1975; 
•■Mi.  Stc.  I,  Ch.  3*4.  L.  J975;  R.C.M.  1947,  59-l60S(2>. 


CBNA:  No  corresponding  section(s) 


BUREAU  COMMENTS 

The  fact  that  the  CBNA  does  not  currently  allow  for  employer  ULP  complaints 

is  well-noted,  and  it  is  our  understanding  that  the  nurses  will  support 

adoption  of  labor  organization  ULP's  similar  to  those  in  the  CBPEA. 


MNA  COMMENTS 
None. 
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BOARD  TO  REMEDY  ULPs 


CBPtA: 

39-31-403.  Hcmcdies  for  unfair  labor  prnclices.  Violations  of  the 
provisions  of  39-^1-401  or  39-31-402  are  unfair  labor  practices  remediable  by 
the  board  pursuant  to  this  part. 

Iliilory:     Di.  S»c.  7,  Ch.  441,  U  I97J;  R.C.M.  1947,  59.|607(part):  amd.  Stc.  35.  Ch.  397.  U  1979, 


CBNA:  No  corresponding  section(si 


O 


BUREAU  COMMENTS 

This  section  of  the  CBPEA  establishes  the  BPA's  authority  to  hear  and  decide 
ULP's.  Similar  authority  exists  only  under  the  ARM  to  the  CBNA,  but  not  under 
the  CBNA  itself. 

Author' s  Comment:  It  should  be  noted  that  MNA  supports  allowing  the  BPA  to 
settle  both  labor  organization  and  employer  ULP  charges. 


MNA  COMMENTS 


None. 


TIME  LIMIT  ON  ULP  COMPLAINT 


CBPEA: 

39-31-404.  Six-month  limitation  on  unfair  labor  practice  com- 
plaint —  exception.  No  notice  of  hearing'  shall  be  issued  Imsed  upon  any 
unfair  labor  practice  more  than  6  months  before  the  filing  of  the  charge  with 
the  board  unless  the  person  aggrieved  thereby  wa.<i  prevented  from  filing  the 
charge  by  reason  of  service  in  the  armed  forces,  in  which  event  the  6-month 
period  shall  be  computed  from  the  day  of  his  discharge. 

Ilijlory:     En.  Stc.  7.  Ch.  441,  L  J973;  R.C.M,  1947.  59-l607ipaia 

CBNA:     No  corresponding  section(s). 
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BUREAU  COMMENTS 

The  absence  of  this  section  from  both  the  CBNA  and  the  ARM  is  potentially 
very  damaging  to  employers,  because  there  is  no  time  limit  in  which  labor 
organizations  must  file  their  ULP  complaints. 


MNA  COMMENTS 
Such  provisions  could  be  made  in  the  Administrative  Rules. 


ADMINISTRATIVE  PROCEDURES  FOR  ULP  ADJUDICATION 


CBPEA: 

39-31-405.  Unfair  labor  practice  complaint  —  notice  of  hearing 
—  service  —  answer.  (1)  Wlienever  a  CDinplainl  is  filed  allegir.g  thai  any 
person  has  engaRed  in  or  is  engaRing  in  any  such  unfair  iulior  practice,  the 
board  or  any  a^enl  designated  by  the  board  for  such  purposes  shall  issue  and 
cause  to  be  served  upon  the  person  a  copy  of  the  complaint  and  a  notice  of 
hearing  before  the  board,  a  member  thereof,  or  before  a  designated  o;:enl  at 
a  tune  and  place  therein  fixed,  not  less  than  5  working  days  after  the  date 
of  service. 

(2)  The  person  upon  whom  the  charge  is  served  shall  file  an  answer  to 
the  complaint. 

History:     En.  S«c.  7.  Ch.  441.  L.  1973;  R.C.M.  1947,  59-1607(pirl). 

39-31-406.     Hearing  on  complaint  —  finding's  —  order.  (1)  The 

complainant  and  the  person  charged  shall  be  parties  and  shall  appear  in 
person  or  otherwise  give  testimony  at  the  place  and  time  fixed  in  the  notice 
of  hearing.  In  the  discretion  of  the  board  or  its  agent  conducting  the  hearing, 
any  other  person  may  be  allowed  to  intervene  in  the  proceeding  and  present 
testimony. 

(2)  In  any  hearing  the  board  is  not  bound  by  the  rules  of  evidence  pre- 
vailing in  the  courts. 

(3)  The  testimony  taken  by  the  board  or  its  agent  shall  be  reduced  to 
writing  and  filed  wiih  the  board.  Thereafter,  in  its  discretion  the  board  upon 
notice  may  take  further  testimony  or  hear  argument. 

(4)  If.  upon  tne  preponderance  of  the  testimony  taken,  the  board  is  of  the 
opinion  that  any  person  named  in  the  complaint  has  engaged  in  or  is  enrag- 
ing in  an  unfair  labor  practice,  it  shall  state  its  findings  of  fact  and  shall 
issue  find  cause  to  be  served  en  the  person  an  order  requiring  him  to  cease 
and  desist  from  the  unfair  labor  practice  and  to  take  such  affirmative  action, 
including  reinstatement  of  empJoyees  with  or  without  back  pay,  as  will  effec- 
tuate the  policies  of  this  chapter.  The  order  may  further  require  the  person 
to  make  reports  from  time  to  time  showing  the  extent  to  which  he  has  com- 
plied with  the  order.  No  order  of  the  board  shall  require  the  reinstatement 
of  any  individual  as  an  employee  who  has  been  suspended  or  discharged  or 
the  payment  to  him  of  any  back  pay  if  it  is  found  that  the  individual  was 
suspended  or  discharged  for  cause. 
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(5)  If,  ui)()n  the  preponderance  of  the  testimony  taken,  the  board  is  not 
of  the  opinion  thai  the  person  named  in  the  complaint  has  engaged  in  or  is 
ent;nKmg  in  the  unfair  labor  practice,  then  the  board  shall  state  it3  findings 
of  fact  and  shall  issue  an  order  dismissing  the  complaint. 

(G)  If  the  evidence  is  presented  before  a  inemljcr  of  the  board  or  before 
an  examiner,  the  member  or  the  examiner,  os  the  case  may  be,  shall  issue 
ami  cause  to  be  served  on  the  parties  lo  the  procccdinj;  n  prciposcd  dccisioti, 
l()j;clhrr  with  a  rrconimendcd  order,  whirli  shall  be  filed  with  the  board,  and 
if  no  exceptions  arc  filed  within  20  days  after  service  thereof  upon  the  puties 
or  within  such  further  period  as  the  board  may  authorize,  the  recommended 
order  shall  become  the  order  of  the  board.  The  board  shall  issue  a  final  order 
within  5  months  after  a  complaint  is  submitted  to  the  hearing  officer. 

IlislOfj;     tn.  Sec.  7,  Ch.  441.  L  1973;  R.C.M.  1947,  59.|607lp«rl);  »md.  Sec.  1,  Ch.  369.  L  1979. 

39-31-407.  Amendment  of  complaint.  Any  complaint  may  be 
amended  by  the  complainant  at  any  time  prior  lo  the  issuance  of  an  order 
based  thereon,  provided  that  the  charged  party  is  not  unfairly  prejudiced 
thereby. 

Ilislofj:     En.  SfC.  7.  Ch.  441.  U  1973;  R.C.M.  1947.  $9.1607|pail). 

39-31-408.  Modification  by  board  of  findings  and  order.  Until 
the  record  in  a  proceeding  has  been  filed  in  district  court,  the  board  at  any 
time,  upon  reasonable  notice  and  in  such  manner  as  it  considers  proper,  may 
modify  or  set  aside,  in  whole  or  in  part,  any  finding  or  order  made  or  issued 
by  it. 

History:     Kn.  S«c.  7,  Ch.  441,  L.  1973;  R.C.M.  1947.  59-1607(3). 


CBNA:  No  corresponding  section(s),  but  see  ARM  24.25.701  et.  seq 


BUREAU  COMMENTS 

These  issues  are  addressed  by  Administrative  Rules  only  under  the  CBNA 
rather  than  by  the  actual  statute.  Thus,  the  question  of  law  versus  ' 
administrative  rule  again  arises. 


MNA  COMMENTS 


None. 
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COURT  ENFORCEMENT 


CBPEA: 

39-31-409.  Court  enforcement  and  review  of  board  order.  (1) 
The  board  or  the  complaining  party  may  petition  for  the  enforcement  of  the 
order  of  the  board  and  for  appropriate  temporary  relief  or  a  restraining  order 
and  shall  file  in  the  district  court  at  its  own  expense  the  record  in  the  pro- 
ceedings. 

(2)  Upon  the  filing  of  the  petition,  the  district  court  shall  have  jurisdic- 
tion of  the  proceeding.  Thereafter,  the  district  court  shall  set  the  matter  for 
hearing  and  shall  order  the  party  charged  to  be  served  with  notice  of  hearing 
at  least  20  days  before  the  date  set  for  hearing. 

(3)  No  objection  that  has  not  been  raised  before  the  board  shall  be  con- 
sidered by  the  court  unless  the  failure  or  neglect  to  raise  the  objection  is 
excused  because  of  extraordinary  circumstances. 

(4)  The  findings  of  the  board  with  respect  to  ciucslions  of  fact,  if  sup- 
ported by  substantial  evidence  on  the  record  considered  as  a  whole,  shall  be 
conclusive. 

(5)  If  either  parly  applies  to  the  court  for  leave  to  present  additional  evi- 
dence and  shows  to  the  satisfaction  of  the  court  that  the  additional  evidence 
is  material  and  that  there  were  reasonable  grounds  for  the  failure  to  present 
it  in  the  hearing  before  the  board,  the  court  may  order  the  additional  evi- 
dence to  be  taken  before  the  board  and  to  be  made  part  of  the  record.  The 
board  may  modify  its  findings  as  to  the  facts  or  make  new  findings  by  reason 
of  additional  evidence  so  taken  and  filed,  and  it  shall  file  the  modifying  or 
new  findings  with  the  district  court. 

(6)  After  the  hearing,  the  district  court  shall  issue  its  order  granting  such 
temporary  or  permanent  relief  or  restraining  order  as  it  considers  just  and 
proper,  enforcing  as  so  modified  or  setting  aside,  in  whole  or  in  part,  the 
order  of  the  board.  Any  order  of  the  district  court  shnli  be  subject  to  review 
by  the  supreme  court  in  accordance  with  rules  of  civil  procedure. 

(7)  The  commrncement  of  proceedings  under  subsections  (1)  through  (6) 
of  this  section  shall  not,  unless  specifically  ordered  by  the  court,  operate  as 
a  stay  of  the  board's  order. 

Hittor):     bn.  Src.  8,  Ch.  441,  U  I97J;  R.C.M.  1947.  59-I6UX. 


CBNA: 

39-32-111.  Proceeding's  in  district  court.  The  department  of  labor 
and  industry,  a  health  care  facility,  or  an  employee  organization  qualified  to 
apply  for  an  election  under  .')9-32-108  may,  in  the  name  of  its  members  or 
in  its  name,  institute  proceedings  to  restrain  the  commission  of  any  improper 
practice  listed  in  ;iun2-109  or  appeal  from  any  dclerminiition  by  the  depart- 
ment. The  proceeding  may  be  instituted  in  the  district  court  for  any  county 
in  which  the  health  care  facility  does  business.  The  court  in  such  an  action 
may  grant  mandatory  or  prohibitory  relief  or,  on  appeal,  adjudicate  whether 
the  department  has  acted  in  abuse  of  discretion  or  upon  arbitrMry  or  discrim- 
inatory rules,  in  which  event  the  court  may  reverse  or  modify  such  determi- 
nation. 

Iliilory:     En.  S«c.  «,  Ch.  320,  l_  1969;  R.C.M.  1947,  41-2208. 
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BUREAU  COMMENTS 

While  both  Acts  allow  for  court  enforcement  of  BPA  and  Department  of  Labor 
and  Industry  determinations,  only  the  CBPEA  provides  a  procedural  review  of 
how  the  court  shall  go  about  making  its  final  decision.  The  CBNA,  being  more 
general  on  the  proceedings,  leaves  more  room  for  misinterpretation. 


None. 


MNA  COMMENTS 


STRIKES/GENERAL  CLASSIFICATION 
CBPEA:  No  corresponding  section(s),  but  see  39-31-201,  MCA, 


CBNA : 

39-32-110.  Unlawful  strikes.  It  shall  be  unlawful  for  any  employee 
of  a  health  care  facility,  as  defined  in  39-32-102,  to  participate  in  a  strike  if 
there  is  another  strike  in  effect  at  another  health  care  facility  within  a  radius 
of  150  miles.  Employees  of  a  health  care  facility,  as  defined  in  39-32-102,  or 
their  duly  elected  representative  must  give  the  health  c.ire  facility  30  davs' 
written  notice  of  any  strike  by  them  and  must  specify  in  the  notice  the  day 
the  strike  is  to  begin. 

IliMory:  tn.  Stc.  9.  Ch.  320.  L.  1969;  R.C.M.  1947,  41-2209. 
/ 
*^39-32-10r).  (loncrnl  classificnlions  for  health  care  f.icilitic";  nnd 
ap|)ro|)h.Tte  units  —  petition  for  removal  from  i,'cner:-l  clas.sifi.'a- 
lion.  (1)  The  di-partinenl  of  labor  and  nuiustry  may  (iclornunc,  on  its  own 
motion  by  holding  hearmys  or  condurliiiK  such  invp'^ligalions  as  it  thii\ks 
necessary,  general  classifications  for  health  care  facilities  and  appropriate 
units. 

(2)  When  such  determination  has  iiecn  made  hereunder  and  when  an 
application  has  been  made  by  a  health  care  facility  or  an  employee  organiza- 
tion for  a  specific  determination  as  to  it,  the  (lc|)artment  may  make  such 
determination  on  the  basis  of  such  general  classification. 

(3)  The  health  care  facility  or  employee  organization  may,  within  30  days 
after  notice  to  it  of  such  determination,  file  a  retpicst  for  a  hearing  upon 
written  petition  which  shall  set  forth  the  facts  which  it  believes  remove  it 
from  such  general  classification,  and  hearing, shall  be  held  on  such  petition. 

Ilislorj:     En.  S«.  7.  Ch.  320,  L.  1969;  R.C.M.  1947,  41-2207(21. 
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BUREAU  COMMENTS 

These  sections  of  the  CBNA  apply  only  to  health  care  facility  employees,  so 
no  corresponding  sections  exist  in  the  CBPEA.  Because  the  laws  in  these 
sections  apply  only  to  health  care  facility  employees,  however,  does  not  mean 
they  couldn't  be  incorporated  easily  into  the  CBPEA  in  the  same  way  that 
exclusive  sections  for  the  University  System,  the  Board  of  Personnel  Appeals 
employees,  and  the  School  Boards  are  part  of  the  CBPEA. 


MNA  COMMENTS 
The  MNA  prefers  not  to  add  to  or  modify  the  steps  in  the  strike  procedure. 
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